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Court of Appeals of the District of Colombia. 


No. 2996. 

William Henry White, Surviving Trustee, Appellant, 

vs. 

Mahlon A. Winter. 


a Supreme Court of the District of Columbia. 

At Law. No. 56837. 

William Henry White, Surviving Trustee. Plaintiff, 

vs. 

Mahlon A. Winter, Defendant. 

United States of America, 

District of Columbia , ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed April 20, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56837. 

William Henry White, Surviving Trustee, 

vs. 

Mahlon A. Winter. 

The Plamtifl^ Wriliam Henry White, Surviving Trustee, sues the 
Defendant, Mahlon A. inter, for money payable by the defendant 
to the plaintiff for goods sold and delivered by the plaintiff to the 
defendant; and for work done and materials provided bv the plain- 
tiff for the defendant at his request; and for money lent bv the plain- 
tilt to the defendant; and for money paid by the plaintiff for the de- 
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fendant at his request; and for money received by the defendant for 
the use of the plaintiff; and for money found to l>e due from the 
defendant to the plaintiff on accounts stated t>et\veen them. And the 
plaintiff claims Sixty Dollars ($60.00), with interest from January 
2, 1914, according to the particulars of demand hereto annexed, be¬ 
sides the costs of this suit. 

ANDREW WILSON, 
Attorney far Plaintiff. 


Particulars of Demand. 

Filed April 20, 1914. 

Mahlon A. M inter to \\ illiam Henry White, Surviving Trustee, Dr. 

2 To payment due January 2, 1914, as j»er agreement 
entered into January 11, 1909. between Mahlon A. 

Winter and William Henry White and Noel W. 
Barksdale, as attorneys for Erminie L. Winter_ $60.00 

With interest from Januarv 2, 1914. 

Certificate of Municipal Court on Appeal. 

Filed April 20, 1914. 


Date. 

1914. 


March 19th. 


April 


20th. 

26th. 

9th. 

H 

14th. 

16th. 

18th. 

20th. 


Proceedings. 


Plaintiff’s attorney—A. Wilson. 

McLanahan, Burton and 

Culbertson. 

Declaration—bill of particulars and affidavit filed. 
Summons and copv issued returnable March 26, 
10 a. m. 

Summons returned ‘summoned as within directed.” 
Continued by Court to April 9 10 a. m. 

Affidavit of defense filed. 

Trial—witnesses sworn. 

Judgment for plaintiff for $60.00 with interest and 
costs. 

Appeal, notice of, filed. 

undertaking on, with Globe Indemnity Co. 
surety, approved and filed. 

Appeal, record on and papers filed with the Clerk 
of Supreme Court, D. C. and notice sent to de¬ 
fendant’s attorneys. 



MAHLON A. WINTER. 


3 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judges of said Court this 20th day of 
April, A. D. 1914. 

F F. G. AUK AM, Clerk , 

By BLANCHE NEFF, 

Assistant Clerk. 


Costs paid by plaintiff. ... $2.10 
Costs paid by defendant.. $1.00 


3 Motion to Require Plaintiff to Produce. 

Filed October 12, 1915. 

A 

****** 


Now comes the defendant, Mahlon A. Winter, by his attorneys, 
McLanahan, Burton and Culbertson, and prays this Honorable Court 
to require the plaintiff, William Henry W hite, Esquire, and his at¬ 
torney of record, Andrew M ilson, Esquire, surviving partner of the 
firm of Wilson & Barksdale, to produce and file in the Clerk’s office 
for the purpose of inspection by the defendant and his counsel on or 
before the 18th day of October, 1915, a certain writing in their pos¬ 
session and power which contains evidence pertinent to the issue in 
the al>ove entitled cause, said certain writing being a bill of complaint 
seeking to set aside the final decree in the case of Mahlon A. W inter, 
plaintiff, vs. Erminie L. Winter, defendant. Equity Cause No. 24919, 
in the Supreme Court of the District of Columbia and specifically 

referred to in the following letter: 

“Andrew 7 Wilson. Noel W. Barksdale. 

Wilson & Barksdale. Attorneys at Law, 

504 E Street N. W. 

Telephone Main 1989. 

Washington, D. C, December 22, 1908. 

“Mahlon A. Winter. Esq., Armory Building, Washington, D .C. 

Sir: Refering to the case of Winter vs. Winter, Equitv Cause No. 
24919, wherein a divorce w 7 as granted unto you from Erminie L. 
Winter, we have to inform you that we are advised that this decree 

was procured while Erminie L. Winter was insane. 

Acting upon information in our possession establishing this condi¬ 
tion, we have prepared and propose to file in court a bill seeking to 

set this decree aside. , .. 

Appreciating the seriousness of such a proceeding, we deem it 

proper to inform you of our proposed action and if you have any 
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valid reason to suggest why such a course should not be pur¬ 
sued, we shall be very glad to have you or your counsel call 
to see us at once about the matter. 

Very respectfully, 

(Signed) ‘ WILSON & BARKSDALE.” 

McLANAIIAN, BURTON & CULBERTSON, 

A ttorneys for Defendant. 


Certification of Counsel. 


I, William S. Culbertson, one of the attornevs for the defendant in 
the above entitled cause, hereby certify that I'have been credibly in¬ 
formed of the contents of the certain writing referred to in the above 
motion, and from such information believe that said writing contains 
evidence pertinent to the issue in this cause, and that the production 
of said writing is absolutely necessary to the proper presentation of 
the chief defense in this case. 

WILLIAM S. CULBERTSON. 


Notice. 


Andrew Wilson, Esquire, Attorney for Plaintiff. 

Sir: Please take notice that the foregoing motion will be brought 
to the attention ot Mr. Justice Siddons in Criminal Court No. 2 on 
Thursday, the 14th day of October, at ten a. m., and will be argued 
at that time or as soon thereafter as counsel may be heard 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for Defendant. 


Service of the above motion accepted by copv this 12th dav of 
October, A. D. 1915. J 


ANDREW WILSON, 
Attorney for Plaintiff. 


5 Affidavit of Mahlon A. Winter. 

Filed October 12, 1915. 

District of Columbia, ss: 

Mahlon A Winter being duly sworn according to law, deposes and 
^ a1 * J ie is defendant in the above entitled cause and received 
the letter referred to in the above motion in the due course of the 
mails on December 24, 1908. 

That during the negotiations leading up to the signing of the con- 
trsu-t upon which this suit is brought he was informed by G W 
* ans and believes and thereupon states the fact to be that said Faris 
saw the bill of complaint referred to in said letter of Wilson & Barks- 
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dale dated December 22, 1908; that he was further informed by G. 
\V. Faris and believes and thereupon states the fact to be that the ol> 
ject of said bill of complaint was to set aside the decree in Equity 
Cause No. 24919 in the Supreme Court of the District of Columbia 
and that unless he signed the contract upon which suit is now 
brought, said bill of complaint would be filed. Affiant avers that 
since this case was tried in the Municipal Court of the District of 
Columbia said G. W. Faris has died. 

Affiant is further informed and believes and upon said information 
and belief states the fact to be that William Henry White, Esquire, 
plaintiff in this cause, was familiar with said bill of complaint and 
took part in the negotiations which led up to the signing of the con¬ 
tract upon which suit is now brought. 

MAHLON A. WINTER. 

6 Subscribed and sworn to before me this 12th dav of Oc¬ 

tober, A. D. 1915. 

[seal.") BERENICE H. BROY, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Before Judge Siddons. 

Saturday, October 16, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, presiding. 

******* 

Upon consideration of defendant’s motion filed herein October 
12th, 1915, it is ordered that the plaintiff or his attorney of record 
produce and file in the Clerk’s Office for the purpose of inspection 
by the defendant or his counsel, on or before the 18th day of October. 
1915, a certain writing being a bill of complaint seeking to set aside 
the final decree in the case of Mahlon A. Winter, Plaintiff, vs. Er- 
minie L. Winter, Defendant, Equity Cause No. 24919, in the Su¬ 
preme Court of the District of Columbia. 

Further, defendant’s motion filed herein to consolidate this cause 
with cause No. 58495 at Law, in the Supreme Court of the District of 
Columbia, is, upon consideration thereof, hereby overruled. 

Memorandum. 

October 27, 1915.—Verdict for Defendant. 

Motion for a New Trial. 

Filed October 80, 1915. 

* * * * * * * 

7 Now comes William Henry White, surviving Trustee and 

moves the court to set aside the verdict of the jury returned in 
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this cause on the 27th day of Octol>er, 1915, in favor of the defendant 
and grant a new trial upon the following grounds: 

1. Because the verdict is contrary to law on account of the refusal 
of the court to direct a verdict for the plaintiff. 

2. Because the verdict is contrary to the evidence. 

3. Because the verdict is contrary to the weight of the evidence. 

4. Because of errors committed at the trial in the admission and 
exclusion of evidence. 

5. Because the verdict is contrary to the instructions of the Court. 

6. Because of improper argument of counsel for the defendant to 
the jury. 

7. Because an unfair advantage was given to the defendant in 
having the opening and closing arguments to the jury. 

ANDREW WILSON, 
Attorney for Plaintiff. 

Messrs. McLanahan, Burton & Cull>ertson, Attorneys for Defendant: 

Pease take notice that the foregoing motion will he set dowm for 
hearing Saturday, November 6th, 1915, at 9:30 a. m., or as soon 
thereafter as Counsel mav be heard. 

ANDREW WILSON, 

Atfy for Plaintiff. 

8 Motion for Judgment Non Obstante Veredicto. 

Filed October 30, 1915. 

******* 

Now’ comes the plaintiff William Henry White, Surviving Trus¬ 
tee, by Andrew Wilson, his attorney, and moves for judgment 
against the defendant Mahlon A. Winter for the sum of Sixty 
Dollars with interest from January 2. 1914, as claimed by the 
plaintiff, notwithstanding the verdict of the jury returned herein 
on the 27th day of October, 1915, in favor of the defendant, upon 
the ground that the defense confessed the contract set up in this 
cause and the non-payment and the matter relied upon in avoid¬ 
ance is insufficient. 

ANDREW WILSON, 

Attorney for Plaintiff. 

Messrs. McLanahan, Burton & Culbertson, Attorneys for Defend¬ 
ant: 

Please take notice that the foregoing motion will be set dow r n 
for hearing Saturday, November 6th, 1915, at 9:30 a. m., or as 
soon thereafter as counsel may be heard. 

ANDREW WILSON, 

Attorney for Plaintiff. 


MAHLON A. WINTER. 
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9 Supreme Court of the District of Columbia. 

Before Justice Siddons. 

Saturday, November 6th, 1915. 

Session resumed pursuant to adjournment, Hon. Ashley M. 
Gould, Justice, presiding. 

******* 

Upon consideration of the motions of plaintiff filed herein by his 
attorney of record for judgment non obstante veredicto, and for 
a new trial, it is ordered that said motions be, and the same are 
hereby overruled, and judgment on verdict is ordered. Wherefore, 
it is considered, that the plaintiff take nothing bv this action, that 
the defendant go hence without day, be for notliing held and re¬ 
cover of the plaintiff his costs of defense to be taxed by the clerk 
and have execution thereof. 

From the foregoing, the plaintiff by his attorney now in open 
court, notes an appeal to the Court of Appeals, whereupon the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars. 

Memoranda. 

November 29, 1915.—Appeal Bond approved and filed. 

December 10, 1915.—Time to submit Bill of Exceptions extended 
to and including January 3, 1916. 

January 3, 1916.—Bill of Exceptions submitted. 

10 Memoranda . 

January 3, 1916.—Time to file record extended to and including 
February 29, 1916. 

February 26, 1916.—Time to file record extended to and includ¬ 
ing March 20, 1916. 

March 18, 1916.—Time to file record extended to and including 
April 7, 1916. 

April 7, 1916.—Time to file record extended to and including 
April 28, 1916. 

April 28, 1916.—Time to file record extended to and including 
May 29, 1916. 

May 29, 1916.—Time to file record extended to and including 
June 30, 1916. 

June 30, 1916.—Time to file record extended to and including 
July 31, 1916. 

July 21, 1916.—Time to file record extended to and including 
August 15, 1916. 
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11 Supreme Court of the District of Columbia. 

Before Judge Siddons. 

Monday, July *24th, 1916. 

Session resumed pursuant to adjournment, Hon. J. Harry Cov¬ 
ington, Chief Justice, presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken 
at the trial of this cause, as of the time of the noting thereof, now 
hereby orders the same of record, nunc pro tunc. 


Designation of Record on Appeal. 

Filed July 26, 1916. 

* * * * * * * 

1. Declaration, particulars of demand and memo, of proceedings 
in transcript of record from Municipal Court. 

2. Motion to produce document and order granting same. 

3. Verdict. 

4. Motion for judgment non obstante veredicto. 

5. Motion for new trial. 

6. Orders overruling motions for judgment non obstante vere¬ 
dicto, and for new trial. 

7. Judgment; memo, of appeal. 

8. Memo, of appeal bond. 

9. Memo, of extensions of time to submit and settle bill of ex¬ 
ceptions and to file transcript in Court of Appeals. 

10. Memo, of bill of exceptions submitted, settled and 
signed. 

12 11. Assignment of Errors. 

12. This designation. 

ANDREW WILSON, 

Att’y for Plaintiff. 

J. S. EASBY-SM1TH, 

Att y y for Deft. 

Assignment of Errors. 

Filed July 27, 1916. 

******* 

William Henry White, surviving trustee, appellant, respectfully 
states that the Court committed error shown and set out in the 
bill of exceptions and record in the following particulars- 

1. In admitting in evidence the pleadings and testimony in the 
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case of Mahlon A. Winter v. Erminie L. Winter and Courtney P. 
Winter, Equity No. 24919. 

2. In admitting in evidence that portion of the statement of 
George W. Paris, objected to and ruled out at the trial in the 
Municipal Court. 

3. In admitting in evidence the paper referred to as Defendant’s 
Exhibit A. 

4. In permitting the witness Fred Harper to give his reasons 
for approving the agreement dated January 11, 1909, the same being 
the first paper introduced in evidence by the plaintiff. 

5. In refusing to strike out the answer of the witness Fred 

13 Harper giving his reason for approving the agreement of 
January 11, 1909. 

6. In admitting in evidence the statement of the defendant as 
to the purport of his conversations with A. E. L. Leckie. 

7. In permitting the defendant to testify why he was disturbed 
bv the threat to file a bill to set aside the divorce theretofore granted 
to defendant from Erminie L. Winter. 

8. In refusing to strike out the answer of the defendant Winter 
that he was informed that this bill was for the purpose of annulling 
the decree of divorce and was also informed that it charged perjury 
and many other horrible charges. 

9. In admitting in evidence the statement of the defendant as 
to how and why he made the payments in the manner he did. 

10. In admitting in evidence the statement of the defendant as 
to what his wife told him when he returned from Europe in the 
latter part of November, 1913. 

11. In refusing to strike out the statement of the defendant 
Winter as to the statements made to him by his wife. 

12. In reversing the former ruling and permitting the defend¬ 
ant to be recalled for the purpose of developing what he believed. 

13. In admitting in evidence the statement of the defendant as 
to why he signed the agreement of January 11, 1909. 

14. In sustaining objection to the question asked the 

14 defendant if the Ida B. Creel, whom he married May 29, 
1905, is the same Ida B. Creel who was a witness for said 

Mahlon A. Winter in said Equity Cause No. 24919. 

15. In denying the motion of the plaintiff at the conclusion of 
the defendant’s testimony to instruct the jury to return a verdict 
for the plaintiff as claimed in the declaration. 

10. In refusing to permit the plaintiff to show the sources of the 
data examined by him which led him to the conclusion that the 
bill should be filed to set aside the decree for divorce granted to 
the defendant in Equity Cause No. 24919. 

17. In denying the motion of the plaintiff at the conclusion of 
all the evidence to instruct the jury to return a verdict for the 
plaintiff. 

18. In refusing to permit counsel for the plaintiff to open and 
close the arguments to the jury. 

19. In refusing to grant motion for judgment for plaintiff not¬ 
withstanding the verdict of the jury. 

2—2996a 
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20. In granting judgment for defendant upon the verdict of 
the jury. 


ANDREW WILSON, 
Attorney for Plaintiff-Appellant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia . ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1- to 
14, both inclusive, to lx? a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. o683/ at Law. wherein 
William Ilenry White, Surviving Trustee, is Plaintiff and Mahlon 
A. \\ inter is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 3rd day of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALF. G. BUIIRMAN, 

Assistant Clerk. 

[On margin at bottom of page 16:J 

We agree upon this bill of exceptions. 

ANDREW WILSON, 

Att’y for rrt'ff. 

J. S. EASBY-SM1TII, 

Att’y for Deft. 


16 In the Supreme Court of the District of Columbia. 

No. 56837. 

William Henry White, Surviving Trustee, Plaintiff, 

vs. 

Mahlon A. Winter, Defendant. 

Bill of Exceptions. 

At the trial of the above-entitled cause on the 26th and 27th days 
of October, 1915, before Mr. Justice Siddons, and a jury, the plain¬ 
tiff, to maintain the issues on his part joined, —. 

Thereupon William Henry White being produced as a witness 
testified that he is the plaintiff. 
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Thereupon the signature and seal of M. A. Winter, the defend¬ 
ant, ol the witness G. W. Paris and the signature- of Mary E. Tanner 
Anna C. Pollok and the witnesses as to the signatures of Mrs. Tanner 
and Mrs. Pollok, 1 red Harper and S. V. Kemp, were ad¬ 
mitted b} counsel for the defendant as being the true signatures 
of said persons, thereupon the said agreement was offered, ad¬ 
mitted and read in evidence and is as follows, to-wit: 

Agreement. 


1 his agreement entered into this 11th day of January, A. D. 
1909, in duplicate, between Mahlon A. Winter, of Wash- 
17 ington, D. C., party of the first part, and William Ilenry 
W Hite and Noel W . Barksdale, of Washington, D. C., as 
attorneys for Erminie L. Winter, of Lynchburg, Virginia, parties 
of the second part, witnesseth; that 

W hereas, the said Mahlon A. W T inter and Erminie L. Winter 
were divorced by a decree in Equity Cause No. 24,919 in the Su¬ 
preme Court of the District of Columbia, passed January 14, 1905, 

and concerning which a difference has arisen and exists between 
them; and 

W hereas, the parties hereto have reached an amicable adjustment 
in settlement and compromise of their matters of difference, they 
now agree as follows: ’ 

1. The said Mahlon A. Winter, for the support of Erminie L. 
Winter, will pay unto said W T illiam Henry White and Noel W. 
Barksdale, or the survivor of them, for and on her behalf, the sum 
of sixty dollars ($60.00) and a like sum of sixty dollars ($60.00) 
on the first day of February, 1909, and the sums of sixty dollars 
($60.00) on the first day of each and every month thereafter during 
the life time of the said Erminie L. Whnter, or until her remarriage, 
to the payment of which sums the said Mahlon A. WTnter bin'ds 
himself, his heirs, executors, administrators and assigns. 

2. The said William Henry WTiite and Noel W. Barksdale, as 
such attorneys, agree that so long as said sums are promptly paid, 
no action shall l>e taken in the premises by the said Erminie L. 
Winter or her counsel against the said Mahlon A. Winter, looking 
either to disturbing said decree or seeking any additional sums for 
her maintenance or support, and they agree that at the signing hereof 
the mother of said Erminie L. Winter, Mary E. Tanner, and her 
friend, Mrs. Anna C. Pollok, shall in writing concur in and approve 
the terms hereof. 


In witness whereof, the parties have hereunto set their hands and 
seals this 11th day of January, A. D. 1909. 
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Witness: 

G. W. FARIS. 


M. A. WINTER. r seal.] 

WM. HENRY WHITE, [seal.] 

Attorney for Erminie L. Winter. 
NOEL W. BARKSDALE, [seal.] 
A ttorney for Erminie L. Winter. 
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We have read the foregoing agreement and concur in and ap¬ 
prove it. 

MARY E. TANNER. 

ANNA C. POLLOK. 

Witness as to signatures of Mrs. Tanner and Mrs. Pollok. 

FRED HARPER. 

S. V. KEMP. 


That thereupon it was admitted that in pursuance of said agree¬ 
ment a large numljer of checks for sixty dollars ($00.00) per 
month had been signed by the plaintiff and by Noel W. Barksdale, 
attorneys, upon the Lincoln National Bank, until the death of Mr. 
Barksdale, in February, 1011; that thereafter checks for like amount 
payable under the terms of said agreement were signed by the plain¬ 
tiff and Andrew Wilson, said checks were payable to the order of 
Wilson and Barksdale. That check numbered sixty (00), dated 
Washington, 1). C., January 2, 1014, and marked “Plaintiffs Ex¬ 
hibit. 2,” — as follows: 


No. 00. 


Washington, D. C.. 


Jan. 2, 1014. 


Lincoln National Bank of Washington, D. C., 


Pay to the order of Wilson & Barksdale, Sixty and no/100 Dollars. 

$00.00. ANDREW WILSON, 

WM. HENRY WHITE, 

A tf ys. 

And endorsed Wilson and Barksdale, Andrew Wilson, and bears 
the signature- of Andrew Wilson and William Henry White, at¬ 
torneys. That said check was not paid and was offered, admitted 
and read in evidence. Tt was thereupon admitted by counsel for 
defendant that payments had been made upon said agree- 
10 ment according to its terms, at the rate of sixty dollars 
($00.00) per month from the date thereof up to and in¬ 
cluding the month of December. 1013. but that nothing has l>een 
since paid. It was further admitted by counsel for the defendant 
that after the death of Mr. Barksdale in February, 1011. the de¬ 
fendant authorized Andrew Wilson to sign the checks instead of 
Mr. Barksdale and that in pursuance of the arrangement, originally 
made, the defendant placed funds in the Lincoln National Bank, 
and authorized the Lincoln National Bank to honor the checks drawn 
bv the said White and Barksdale as aforesaid and after February, 
1011, drawn by the said White and Wilson. 

Counsel for defendant then further admitted that Erminie L. 
Winter is still living and has not remarried. 

Whereupon the plaintiff rested. 


MAHLON A. WINTER. 
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20 Thereupon, Mahlon A. Winter, the defendant, on his own 
behalf, testified in substance that he resides in the District of 

Columbia; that he first married in 1885; that Courtney P. Winter, a 
son was born of that marriage; that his first wife died; that thereafter 
he married Erminie L. AY inter from whom he was divorced January 
14, 1005, by decree of tbe Supreme Court of the District of Columbia, 
in the case of Mahlon A. Winter vs. Erminie L. Winter and Courtney 
P. YY inter. Equity No. 24,919; that thereafter he had again married 
and a child had been born of the last marriage on November 5, 
1900. ^ I hereupon the defendant offered in evidence the record in the 
said Equity — No. 24,919, to which offer, the plaintiff objected on 
the ground that none of said record except the decree was or could be 
competent relevant or material to the issues in the pending case and 
would tend to confuse the issue, and must be offered in detail and not 
as an entire record; but the Court overruled the objection of the 
plaintiff and admitted in evidence the pleadings, testimony and de¬ 
cree in said Equity Cause No. 24.010. to the admission of the plead¬ 
ings and testimony in said Equity Cause, the plaintiff then and there 
noted his exception; that the defendant first learned through his at- 
torey, Mr. Leekie, in the summer of 1908, about four years after the 
decree, that an attempt would probably be made to obtain from him 
the contract now in litigation. Here the witness was temporarily 
withdrawn from the stand. 

The said pleadings, testimony and decree in said Equity Cause No. 
24,919 are attached hereto immediately following the digest of the 
testimony. 

21 The defendant offered a transcript of the stenographer's 
notes which notes had been taken at the trial of the case in the 

Municipal Court when George YY\ Paris, a witness for the defendant 
was on the stand. Counsel for the plaintiff stated that he would admit 
that the said George W. Faris died between the time the notes were 
taken and this trial and that under Section 1005 of the Code would 
admit the transcript in so far as the evidence was received by the 
Court below, but objected to the offer in evidence of such statements 
as were objected to and ruled out in the Court below. 

The portions of said testimony objected to and the ruling of the 
Municipal Court below are as follows: 

“Q. Did you ever see any one else besides Mr. Wilson and Mr. 
Barksdale in connection with this affair? A. As T stated, T do not 
think I ever met Mr. Wilson in connection with this affair. 

22 At one of my visits to Mr. Barksdale’s office T was introduced 
to Mr. White. Are you the man. Air. YYJiite? T would not 

have remembered that this was the Mr. White, but I was introduced 
to a Mr. Y\ bite who was with Mr. Barksdale and me just a few 
minutes. 

Q. YY as he introduced as Air. YY T illiam Henry YY T hite? A. T can¬ 
not say. I understood it was the Air. White who had been counsel 
in this case. 

The Court: Do you admit it, Mr. White? 
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Mr. White: No, I cannot. I do not rememl»er ever Having seen 
the gentleman in my life. 

I he W itness: 1 do not remember of ever having seen you, but I 
remem l>er the incident. 


By Mr. Burton: 

Q. Bid Mr. White have anything to say? A. ^ es, 1 remember, 
mid maybe this will recall it. We were then towards the end of 
these negotiations and when we came to talk money settlement, 
Mr. Barksdale said he thought the woman ought to have $100 a 
month.' Then I jockeyed and dickered with him several days on 
that point, and it was while that subject was up. as 1 recall it, I 
met Mr. W liite. and Mr. W hite interjected some such remark as. 
‘Well, if you cannot agree on it and have it settled, we may just 
as well have it settled.* I said, “W’hv don’t you sue? I am not 
in your way,’ or something of that kind. I recall an incident of that 
kind, and I supposed it was the Mr. W hite in connection with the 
ca*e. 

Q. W’hat did you understand by that remark? 


Mr. Wilson: If it was not this Mr. W’liite- 

Mr. Burton: ^ on are not judge, jury and counsel. Just a minute. 
Mr. Wilson: T understand, but Mr. Paris says that he does not 
identify Mr. White. lie rememl>ers an incident of that sort, but he 
does not rememl>er it was this Mr. W hite who said it, and this is the 
Mr. W hite who is suing, and until that identification comes, it is 
not proper to ask that. 

-•* 1 he Court: 1 he Court thinks that objection is proper. 

Bv Mr. Burton: 


Q W ere you introduced to a Mr. W hite in the office of W’ilson 
Barksdale? A. I so understood it; but I am not asserting anything 
about it. It is an incident that was connected with it. as the only 
incident of meeting any lawyer except Mr. Barksdale in the nego¬ 
tiations. It was merely incidental. I never had any negotiations 
or conferences with Mr. W hite. 

Q. Did you understand at the time that the Mr. White to whom 
you were introduced was associated with Messrs. W T ilson & Barksdale 
in these negotiations? A. I understood there was a lawver bv the 
name of W’hite. 


Q. Did you understand that this Mr. W hite to whom you were 
introduced was the Mr. W T hite who was so associated? A. 1 thought 
I was introduced to a Mr. W hite, and that he was that man. and by 
Mr. Barksdale, in Mr. Barksdale’s office. If I was mistaken, I was 
mistaken. 

Q. What did you understand from the remark which this Mr. 
White, to whom you were introduced, made? A. I understood from 
it that he was familiar with the situation. 


Mr. W r ilson: I object to that question. 

The Court: The conclusions this witness drew from the conversa¬ 
tion that was made to him by this indefinable Mr. W T hite certainly 
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are not proper evidence here. He cannot give his conclusions. The 
Court must judge what the conclusions of a reasonable man would 
l>e in the circumstances here given. It would not l>e proper evidence 
for Mr. Paris to give. Of course, this Court is broader than a court 
that has a jury, localise the Court will attempt at least to eliminate 
non-relevant matter; but I cannot see how he can testify as to his 
conclusions. 

Mr. Burton: We will submit to that. But I wish to call 
24 the Court’s attention to the fact that there is a Mr. W hite 
who was and is associated with Messrs. Wilson & Barksdale, 
now Mr. Wilson, in this affair, and that Mr. Faris has testified that 
he was introduced to a Mr. White in the office of W ilson & Barks¬ 
dale, and understood at that time that it was the Mr. W hite who was 
associated with them; and he further testified to the remark which 
was made by Mr. White. 

The Court: Yes, but he cannot testify as to the conclusions. 

Mr. Burton: 1 grant that, your Honor.” 

The foregoing appeared in the testimony of the witness, George 
W. Faris, when he testified in the Municipal Court, the substance 
of his testimony being: 

That he is a lawyer, has known defendant Winter about 13 veal's, 
is his business associate; he identified the signatures of Winter and 
himself on the agreement of January 11, 1909; that he represented 
M. A. Winter in negotiations regarding demands for money by his 
divorced wife, but not in the sense that he was a paid attorney ; he 
had not anything by which to fix the date definitely. When Mr. 
Winter spoke to him on the subject, his recollection is that it was the 
last half of December, preceding the execution of the agreement in 
evidence. He thinks he met Mr. Barksdale in his office a half dozen 
times; after they got into it, they met every few days and were pretty 
busy. The period would not cover to exceed three weeks, I would 
say; that he was active with knowledge of the circumstances; Mr. 
Winter one day asked him if he knew Mr. Wilson of the firm of 
Wilson & Barksdale; that Winter understood that he was an Indiana 
man; witness said “Yes, I know of him. He used to live in my con¬ 
gressional district when a boy” and witness knew of him being a 
practicing lawyer here; that Winter asked witness if he thought he 
would have any influence with him and witness said that he did not 
know the man except by reputation, and then Mr. Winter told witness 
about this matter of lieing confronted with the opening up of his 
divorce proceedings with this woman, and witness naturally desired 
to render him any friendly service; that witness and Mr. 
25 Winter went to Mr. Leckie’s office and had a conference with 
him; Mr. Leckie was perfectly familiar with the matter and 
thev talked with witness, Leckie mostly, the result of wliich w*as that 
witness was to go and call on W ilson & Barksdale and take up the 
matter with them, witness representing Winter, and get what infor¬ 
mation witness could de novo for his own satisfaction and lntor- 
mation; witness understood that Mr. Leckie was counsel for Col. 
Winter at that time: that witness went back and forth between 
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Leckie’s office and the office of Wilson <fc Barksdale; when he called 
at the office of Wilson & Barksdale, he was sent in to Mr. Barksdale 
as the attorney having charge of that matter; that he did not meet 
Mr. Wilson for several days and does not recall that he ever had a 
conference with Mr. Wilson on this subject. All of his conferences 
were with Mr. Barksdale; that he introduced himself to Mr. Barks¬ 
dale and told him his connection in business with Winter; that wit¬ 
ness was a lawyer from Indiana and had been asked to see if he could 
help Winter in the matter and if Mr. Barksdale wanted to talk to 
him the witness would he glad to hear him; that Mr. Barksdale met 
him on the same basis and told him about this controversy, opened 
it up with the witness just as if he had come seeking information at 
first hand; witness told him he wanted the situation from his view¬ 
point; then he reported to Col. Winter and Mr. Leckie as well; that 
he never took a step in this matter without a conference with Mr.. 
I,eckie and was doubtless as many times in his office a* Mr. Barks¬ 
dale’s office. Witness never considered himself at all except as help¬ 
ing, assisting and plugging away here to help his friend Winter; 
that Mr. Jackie was very busy and that witness did the running 
around in this matter for him and Col. Winter; the Colonel says 
witness was his counsel; some days after the first interview with Mr. 
Barksdale, in which he laid before witness the history of this case, 
and in detail how it came to his ollice through this lady who was 
given to charitable action down in Lynchburg, who had heard of 
this Mrs. Winter and had interested herself in the matter 
26 as a friend and had come to Washington to see Mr. Barksdale, 
or his firm, in reference to the case; that he put it to me 
simply as a matter of business, that his firm was entrusted with to 
investigate; that he had looked up the record, had ascertained all he 
could as to the facts of the divorcement, and the failure to make any 
provision for this woman in the divorce proceedings, and the con¬ 
clusion they had come to was that an injustice had been done her 
and before they got through, witness was informed that they had de¬ 
cided that unless Col. Winter made some money settlement of the 
matter an attempt would be made to open up this divorce decree; that 
Mr. Barksdale so informed him and witness reported to the Colonel 
and to Mr. Leckie; that the Colonel and witness were at Mr. Leckie’s 
office, a number of times; that one day. witness does not know at whose 
suggestion it was, but he thinks Col. Winter was desirous of making 
a most thorough investigation possible into the situation of his 
former wife; witness had never seen her at that time; with an in¬ 
vestigation in view, the suggestion was made as to Col. Winter going 
down to Lynchburg, and witness’ recollection is that Mr. Leckie 
called up a firm of attorneys by long distance in his office, and wit¬ 
ness was asked if he would go to Lynchburg with Winter. They went 
to Lynchburg, Winter paying the expenses of witness; they conferred 
down there with the firm of Senator Daniels, Senator Daniels’ son- 
in-law, a lawyer, by the name of Harper, and Mr. Harper was active 
about the investigation of the situation at Lynchburg and reported 
to Winter and witness and that he had interv iewed the family of the 
former Mrs. Winter, and interviewed this lady, Mrs. Pollok; that is 
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the lady who is the witness to the agreement; she was a member of the 
family of teachers by that name; she was a friend of the former Mrs. 
Winter. Mr. Harper ascertained and reported to Col. Winter and 
the witness the substantial situation and condition at Lynchburg 
that Mr. Barksdale had disclosed to the witness here; that after stay¬ 
ing around there a day and a night, Mr. Winter and the wit* 
27 ness came home and three or four days after that, Mr. Harper 
came here and Mr. Winter and the witness had a conference 
with him here; he reported further about the situation and wrote 
witness a letter; that right after that Mr. Harper went back; that 
the negotiations grew up in that way; that when they got back 
from Lynchburg Mr. Winter said to witness go ahead and make the 
l>est. adjustment of the matter witness could and he at once saw Mr. 
Barksdale; that in the meantime Mr. Barksdale had been notified of 
the visit to Lynchburg, or of the visit of the attorney at Lynchburg on* 
these people and at that time we took it up al>out the 6tji or 8th of 
the month and in three or four days they had this agreement con¬ 
summated; that the bill of complaint which they proposed to file was 
shown to witness by Mr. Barksdale during the latter part of the ne¬ 
gotiations in his office. He said “Now, Mr. Paris, I have told you 
what we had expected to do, the course we expected to follow and I 
will just show you this hill thSt we had prepared/’ and he did show 
it to Winter, and he told Mr. Leckie and the Colonel everything that 
he learned; that he told them what the allegations were, as best he 
could recall, and repeated them; that he only remembers the gist 
of the hill in the most general way. At this point the part of the 
statement hereinbefore referred to worded at length in respect to 
the matter not received in evidence by the Court at the first trial 
was offered in evidence and objected to by counsel for the plaintiff 
upon the ground stated in the former objection that the same had 
not been received in evidence in the Court below and hence was not 


competent to be admitted in evidence in this trial and upon the 
further ground that it shows by the statements themselves that the 


witness was unable to identify the plaintiff in this case who was then 


prevsent as the person who had made any statements to him; that his 


statements were mere conclusions and that the statements were in¬ 


competent because of the fact that he did not identify the plaintiff 
as the person making the statements as well as the fact that 
28 said statements were merely conclusions of the witness; that 
thereupon the Court overruled the objection of the plaintiff 
and admitted said statements in evidence over said objection, the rul¬ 
ing of the Court being as follows: 

The Court; Upon the witness’s own showing here very little 
weight, if any, could he fairly attached to the claim that was made 
that the man here referred to by the witness was the one who is suing 
in this case, and it may be a question merely of weight, as a part of 
his testimony, as to what occurred, what happened. If it did not 
happen, you have the right to contradict it. The mere fact that he 
is unable to definitely say shows that he is very frank about it, he does 
not undertake to say it is the present plaintiff, but he was introduced 
to somebody as Mr. White. If it was not, or if he was not intro- 
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duced to somebody there as Mr. White, and it was not the plaintiff 
here, you have it in vour power to make that very dear. I think 
as a part of what occurred there is admissible. 

To which overruling of the Court the plaintiff then and there noted 
this his second exception. That the statement so admitted in evi¬ 
dence and read to the jury over the objection of the plaintiff is as fol¬ 
lows, to-wit: 

“Q. Did you ever see any one else liesides Mr. Wilson and Mr. 
Barksdale in connection with this affair? A. As I stated, I do 
not think I ever met Mr. Wilson in connection with this af¬ 
fair. At one of my visits to Mr. Barksdale's office 1 was introduced 
to Mr. White. Are you the man, Mr. White? I would not have 
remembered that this was the Mr. White, but I was introduced to a 
. Mr. W hite who was with Mr. Barksdale and me just a few minutes. 

Q. Was he introduced as Mr. William Henry White? A. I can¬ 
not say. J understood it was the Mr. White who had been counsel 
in this case. 

The Court: Do you admit it, Mr. White? 

Mr. White: No, I cannot. I do not remember ever having seen 
the gentleman in my life. 

29 The Witness: I do not remember of ever having seen you, 

but I remember the incident/ 


Bv Mr. Burton: 
•/ 


Q. Did Mr. W'hite have anything to say? A. Yes, I remember, 
and maybe this will recall it. We were then towards the end of 
these negotiations and when we came to talk money settlement, Mr. 
Barksdale said he thought the woman ought to have $100 a month. 


Then 1 jockeyed and dickered with him several days on that point, 
and it was while that subject was up, as I recall it, 1 met Mr. W'hite. 


and Mr. White interjected some such remark as, “Well, if you cannot 
agree on it and have it settled, we may just as well have it settled.” 
1 said, £ ‘W by don't you sue? I am not in your way,” or 
something of that kind. T recall an incident* of that kind, 
and I supposd it was the Mr. White in connection with the 


30 


case. 

Q. W hat did vou understand bv that remark? 


Mr. W'ilson: If it was not this Mr. W T hite- 

Mr. Burton: You are not judge, jury and counsel. Just a minute. 

Mr. Wilson: I understand, but Mr. Paris says that he does not 
t * t^L He remember. 5 an incident of that sort, but 

he does not remember it was this Mr. White who said it, and this 
is the Mr. W'hite who is suing, and until that identification comes, it 
is not proper to ask that. 

The Court: The Court thinks that objection is proper. 


Bv Mr. Burton: 

Q. Were you introduced to a Mr. W T hita in the office of Wilson 
& Barksdale? A. I so understood it; but I am not asserting any¬ 
thing about it. It is an incident that was connected with it, as the 
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only incident of meeting any lawyer except Mr. Barksdale in the 
negotiations. It was merely incidental. I never had any negotia¬ 
tions or conferences with Mr. White. 

Q. Did you understand at the time that the Mr. White \o whom 
you were introduced was associated with Messrs. Wilson & Barks¬ 
dale in these negotiations? A. I understood there was a lawyer by 
\ the name of White. 

Q. Did you understand that this Mr. White to whom you were 
introduced was the Mr. White who was so associated? A. I thought 
I was introduced to a Mr. White, and that he was that man, and by 
Mr. Barksdale, in Mr. Barksdale's office. If I was mistaken, I was 
mistaken. 

Q. What did you understand from the remark which this Mr. 
White, to whom you were introduced, made? A. *1 understood from 
it that he was familiar with the situation. 

31 Mr. Wilson: I object to that question. 

The Court: The conclusions this witness drew from the 
conversation that was made to him hv this indefinable Mr. White 
certainly are not proper evidence here. He cannot give his con¬ 
clusions. The Court, must judge what the conclusions of a reason¬ 
able man would be in the circumstances here given. It would not 
be proper evidence for Mr. Faris to give. Of course, this Court is 
broader than a court that has a jury, because the Court will attempt 
at least to eliminate nonrelevant matter; but I cannot see how he 
can testify as to his conclusions. 

Mr. Burton: We will submit to that. But I wish to call the 
Court’s attention to the fact that there is a Mr. White who was and 
is Associated with Messrs. Wilson & Barksdale, now Mr. Wilson, in 
this affair, and that Mr. Faris has testified that he was introduced 
to a Mr. White in the office of Wilson & Barksdale, and understood 
at that time that it was the Mr. White who was associated with them; 
and he further testified to the remark which was made by Mr. White. 

The Court : Yes, but he cannot testify as to the conclusions. 

Mr. Burton: I grant that, your Honor.” 

That witness reported to Col. Winter the circumstances of each 
one of the negotiations to the effect that upon thorough examination 
of the divorce proceedings, the conclusions had been reached bv 
friends and through them, the attorneys of Mrs. Erminie L. Winter 
to make an attempt to oj>en up the divorce case between the defend¬ 
ant and Erminie L. Winter, for the purpose of getting some mone¬ 
tary provision made for her as his divorced wife, and that there was 
a matter of business to be presented to the Colonel as to whether he 
preferred to make a settlement of that feature in interest of his 
former wife, and avoid any further litigation; witness made that 
clear to Col. Winter, as he went along, as well as to Mr. 

32 Leckie; that the subject of paying money to the former Mrs. 
Winter by the Colonel was once mentioned to the witness by 

Mr. Wilson about a year ago. That he happened to meet Mr. 
Wilson and the latter said he was not in a position to make any 
request or demand on Col. Winter for any more money for the 
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former Mrs. AY inter, hut he said she was having a hard time; that the 
old mother was getting older and feebler and it was hard for her 
to get along, and we wondered if Col. AVinter would he willing to 
give her a little more and he asked the witness if he would he willing 
to mention it to the Colonel: that witness said he would and as nearlv 
as he could he told Col. AVinter what Mr. AVilson had said, but made 
no recommendation, and that was the end of it. 

I pon cross-examination, the witness stated: 

I hat he recalled that Mr. AVilson stated to him that Airs AVinter 
was under medical treatment, was ill and was needing more monev 
that he did not ask for any more and the best he could do would he 
simply to mention it to witness and Col. AVinter out of the goodness 
of his heart might do more if he were so disposed; that witness 
thought the mother’s condition and the increased burden on the 
daughter perhaps operated also in the request, and that some mem- 
t>ers of the family had passed away increasing the expenses. 

33 Fred Harper, a witness on behalf of the defendant, test i- 

tied in substance; that he is a lawyer and has been practicing 
in Lynchburg, Virginia, since 1895; that he knows the defendant* 
that, he does not. remember ever meeting the plaintiff, hut met Mr 
Barksdale, the other trustee: (p. 13); that the defendant and Mr. 
raris came to Lynchburg, in December. 1908, and conferred with 
witness in connection with a negotiation of this contract, AVitness 
undertook to see Mrs. AVinter’s people and herself and reported the 
result of his conferences. A few days later witness came to AA\ash- 
mgton and called upon Mr. Barksdale, because the latter had written 
a letter complaining that witness had gone directlv to see Mrs. 
AA inter without first suggesting it to Mr. Barksdale; that AD Barks¬ 
dale stated the seriousness of the litigation that was impending; 
that Mr. Barksdale showed him a hill in the case which witness read 
at. that time. Thereupon the paper writing marked “Deft's Fx \ ” 
was shown to the witness and he thought that was the hill or a similar 
one that had been shown to him, the allegations being practicallv 
the same; that thereupon the “Deft’s Ex. A.” was offered in evi¬ 
dence, having been produced by plaintiff in response to call hv de- 
endant, that the plaintiff objected to the introduction in evidence 
of said paper writing upon the ground that the same is not material 
and that said paper writing is irrelevant, “not that T have anv ob¬ 
jection other than that,” hut the Court overruled the objection and 
admitted the said paper writing in evidence; to which ruling the 
plaintiff noted an exception; that said paper writing is set out in 
full in the exhibits hereto marked “Doffs Ex. A.” 

34 That he had a conversation with Mr. Barksdale about the 
purposes which they had in mind if this contract was not 
signed ; that he was still in the service of Mr. AVinter as associate 
counsel in the matter: that Mr. Barksdale and he talked over the 
situation, the idea being that this contract which was in process of 
negotiation, would obviate the filing of the bill if thev could agree 
upon the terms, that if they could not agree upon the terms of settle¬ 
ment which had been proposed, the bill was to be filed; that one 
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party who signed the bill is Mary E. Tanner, mother of Erminie L. 
\\ inter, who lives at Lynchburg; that his first conference at Lynch¬ 
burg was with Mrs. Tanner and her brother, an uncle of Mrs. Winter, 
vMtli reference to 11 le adjustment of the matter hv money settlement, 
that witness was asked if she made any statements to him with refer¬ 
ence to what would be done if this contract was not signed ; that 
counsel for plaintiff objected because Mrs. Tanner w’as not a party 
to the suit and they were not bound by any statement she made in 
that particular, which objection was sustained; that witness w*as 
unable to fix definitely the date of the conference with Mr. Barks¬ 
dale in V ashington, hut it was his recollection it was some time 
subsequent to December 25, and prior to January 8th. 

35 Upon cross-examination the witness testified that the agree¬ 
ment dated January 11, 1909, marked “PPt’f’s Ex. 1” and 

heretofore copied in the record, was signed finally in his office 
the middle or latter part of January; that his signature appears 
thereon; that the S. V. Kemp whose signature appears there signed 
it at the same time, and that said Kemp was at that time attorney 
for the Associated Charities in Lynchburg, Virginia. 

36 Q. This was the culmination of the arrangements that you 
were making and did make with counsel upon the other side 

in connection w ith the Associated Charities in Lynchburg and with 
Colonel V inter and his counsel here? A. That was the culmination 
of our whole negotiations. 

Q. And had the approval of all the counsel in the case? A. So 
far as I know it did. 

Q. It had your approval? A. It did. 

Q. This was dated on the 11th of January. 1909. Was that sub¬ 
sequent to the time when von saw the copy of the bill in the office 
of Wilson & Barksdale in Washington? A. My recollection is that 
that date is subsequent to the time that I w\as in the office of Mr. 
Barksdale. 

Q. Did you return to Washington in connection w T ith this matter 
after the time that the agreement was signed in Lynchburg by you 
and Mr. Kemp? A. I do not recall that I did. 

37 Upon re-direct examination the witness was asked w hat his 
reason was for approving the said agreement; the plaintiff 

objected to the question upon the ground that the reason of the 
witness w’ould be immaterial, but the objection of the plaintiff w T as 
overruled by the Court; to which overruling of the Court the plain¬ 
tiff noted an exception. 

Whereupon the following occurred; 

38 A. I understand. The reason I approved the contract v T as 
because I was satisfied, as counsel, having investigated the 

conditions surrounding the case and taken part in the negotiations, 
that unless that contract were signed Mr. Winter would be faced with 
litigation that would involve his domestic happiness to a very serious 
extent, and that he was a man financially able to pay the price of 
the peace which he bought by his contract. 
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^ r * ^ ilson: I move to strike out the answer, because the witness ’9 
answer show’s that it was an opinion in regard to the matter and 
not a fact.. 

Mr. Culbertson: Upon what facts did you base your opinion? 

The Witness: Tt was a state of mind—— 

The Court: I think the last statement of the witness, about the 
price of peace, should go out: 

Mr. Wilson: I make my objection to the entire answ’er. 

The Court: I will sustain the objection to that part in which he 
characterized the arrangement, and spoke of “the price of peace”, 
and that may go out. Rut that part which stated the reasons that 
led him to approve remains in, and the objection to that extent is 
overruled. 

Mr. Wilson: And I note an exception to your Honor’s ruling to 
so much as remains in. 

The Court: Yes. 

The Witness: If I may be permitted in explanation, if your 
Honor please, my reference to the financial ability was to reach this 
particular amount that was in the contract. We thought it w’as 
wise that he should agree to pay the amount involved in the con¬ 
tract rather than face the litigation threatened. 

39 A. E. L. Leckie, a witness on l>ehalf of the defendant, 
testified in substance that he had been attorney for the de¬ 
fendant Winter in the divorce case. Equity No. 24,919, and that 
William Henry White, the plaintiff, called him on the telephone 
and told him that Mr. Barksdale or Mr. Wilson had called his at¬ 
tention to the fact that tliev would attack the divorce decree. Wit- 
ness requested White to see that nothing was done till Colonel Winter 
came back to the city. Witness subsequently reported to Winter 
what White had said. Witness did not represent Winter in the 
matter. 

40 The defendant, being recalled as a witness in his own be¬ 
half. further testified that Mr. Leckie told him he had had 

a conversation with William Henry White in which he, Mr. Leckie, 
had been informed that Mr. Whites client had consulted attorneys 
in Washington with a view of instituting proceedings to set aside 
the decree of divorce and that he, Mr. Leckie, thought he would 
hear something further in the next few days and would let de¬ 
fendant know what he heard further; that he had several further 
conversations with Mr. Leckie after that regarding this threatened 
attempt; that counsel asked defendant what was the purport of the 
conversation with Mr. Leckie; that thereupon plaintiff objected to 
the question because the witness had already testified presumably 
to all Mr. Leckie told him as to the one conversation concerning 
which Mr. Leckie had testified and defendant could not go beyond 
that scope; that the Court overruled the objection, to which plaintiff 
noted an exception ; that defendant, in answer to the question, said 
n fpw davs after the first conversation Mr. Leckie told him he had 
had another talk with Mr. White who had told him in that con- 
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versation he, Mr. M hite, was going to join the other attorneys as 
a counsel in this case, that they were making investigations, were 
going out of town to get some further information and reported 
considerable activities in the line of gathering testimony et cetera. 

1 hat Mr. Leckie told him, a bill of that character could be filed 
regardless of whether the allegations were true or not; defendant 
was then asked if be had any fear as to the ultimate result of such • 
a bill if it were filed, in regard to the allegations being established, 
to which plaintiff objected as being purely argumentative; that the 
objection was sustained. That he was disturbed when he heard of 
the threats; defendant was asked why, to which question plaintiff 
objected as argumentative; the Court overruled the objection and 
plaintiff thereupon noted an exception; the witness thereupon 
answered that he was informed that this bill was for the purpose 
of annulling the decree of divorce and that he was also informed 
that it charged perjury and many other horrible charges. 
41 Plaintiff thereupon moved to strike out the answer, because 
witness did not say the source from whence he got his in¬ 
formation and unless it came from a source which could be traced 
to plaintiff, witness is not entitled to show any such statement, 
which motion was overruled, and plaintiff then and there noted an 
exception; defendant thereupon resumed his answer, that he was 
informed by Mr. Leckie that Mr. White had told him the bill con¬ 
tained charges of perjury, fraud, collusion, and other charges and 
that he fully realized that if such a bill was filed it would make 
his family the center of a horrible scandal; that it would hold his 
son up to the ridicule and contempt of society as well as himself, 
that the final information which Mr. Leckie brought him was that 
the bill was ready for filing; that William Henry White had joined 
the attorneys, Wilson and Barksdale, and that they were going to 
proceed; that when this information was brought to him he was 
very much disturbed; that he finally decided to consult his business 
associate Mr. Faris; that lie laid the whole matter before him; that 
Mr. Faris reported to him about several of the interviews he had 
with the firm of Wilson and Barksdale and with William Henry 
White; that Mr. Faris said he called upon them first to see if the 
reports made to him, defendant, by Mr. Leckie, were correct ; that 
Mr. Faris said that Wilson and Barksdale informed him that the 
bill was prepared and from the information which was in hand was 
ready to be filed; that he also received a letter from Wilson and 
Barksdale with regard to the bill; that the letter came in the mail; 
that thereupon defendant read the letter referred to, as follows: 
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42 “Andrew Wilson. Noel W. Barksdale. 

Wilson & Barksdale, Attorneys at Law, 

504 E Street, N. W., Washington, D. C. 

Telephone Main 1989. 


December 22, 1908. 

“Mahlon A. WTnter, Esq., Armory Building, Washington, D. C. 

Sir: Referring to the case of Winter vs. Winter, Equity Cause 
No. 24919, wherein a divorce was granted unto you from Erminie 
L. Winter, we have to inform you that we are advised that this 
decree was procured while Erminie L. Winter was insane. 

Acting upon information in our possession establishing this con¬ 
dition, we have prepared and propose to tile in court a bill seeking 
to set this decree aside. 

Appreciating the seriousness of such a proceeding, we deem it 
proper to inform you of our proposed action and if you have any 
valid reason to suggest why such a course should not be pursued, 
we shall be very glad to have you or your counsel call to see us at 
once about the matter. 

Verv respect full v, 

(Signed) WILSON & BARKSDALE.” 


43 That immediately upon receipt of this letter he took the 
matter up with Mr. Faris and gave him the letter; that Mr. 

Faris said he would see W ilson and Barksdale again ; that Mr. Faris 
reported that afternoon that at the interview with Wilson and Barks¬ 
dale Mr. Wliite was also present and they had commenced to talk 
for the first time about a money consideration; that Mr. Faris re¬ 
ported he thought it would be settled if defendant would pay a 
money consideration, but thought it would be a large amount; that 
Mr. Faris stated that in the conversation Mr. White got very im¬ 
patient and said he could not wait, but that the matter would have 
to be settled up prompt or they would have to proceed instantly; 
that the money consideration was to be $300 a month. The de¬ 
fendant and Mr. Faris made a trip to Lynchburg; that they went 
to a hotel, where they arrived at night and a lawyer, Mr. Fred 
Harper, was awaiting them with some papers; that they went over 
the paper* and the next dav Mr. Harper and Mr. Faris made an 
investigation; that defendant and Mr. Faris returned to Washington 
the next night. Next dav bails told witness he had beaten down 
the price from $300 to $100. 

44 That the final report made bv Mr. Faris was that if the 
contract was not signed instantly the bill would be filed im- 

mediatelv; that after that he signed the agreement. Witness was 
asked how he made the payments and why he made them in the 
manner he did: to which plaintiff objected on the ground it was 
immaterial and because there was no showing that the plaintiff ever 
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knew what his reason was, and if he had a reason that the plaintiff 
did not know it could not possibly have been material after the 
contract had been executed; the court thereupon stated it would 
adnnt the testimony, subject to a motion to strike it out, to which 
plaintill noted an exception. Thereupon witness stated he was in- 
iormed, and the contract so recited, that the payment was to be 
made on the first day of each and every month; that he was told 
it it was not paid on the lirst day of each and every month the bill 
would be immediately filed; that he had been so told by Mr. Faris* 
that the arrangement that was made for the trustees to draw this 
check was so that if they did not get the money on the first day of 
the month it would be their fault and not the witness’; the contract 
stating it must be there on the first day of each and every month 
l hat witness was asked it he was in constant fear that the bill would 
be hied if that money was not paid on the first of every month, to 
v\hich plaintill objected; whereupon defendant’s attorney stated his 
objec was to show the continuing state of affairs; that the objection 

as sustained, t hat defendant stopped the payments; the last pay- 
nient vvas made December 1, 1013; that on his return from Europe, 
the latter part of .No\ember, lJld, he was informed by his wife-—to 
which plaintill objected as not being connected in any degree which 
objection was overruled on the ground that witness could say he was 
informed of something not for the purpose of establishing the truth 
but that on the strength of that he acted, to which ruling the plain¬ 
tiff noted an exception; that the divorced woman had during his 

fr; en A e ’ Calle . d at hls h . ouse and liad there disclosed the fact 

that this contract was m existence, that moneys were being 

paid under it and disclosed the fact of how the contract had 
been obtained ; that plaintiff moved to strike out on the ground that 

,nd C r t e r° n H 08 Wlth hi V vife ’ - Vlrs - Winter > and is not material, 
and that the matter is purely argumentative and hearsay which 

objection was overruled and plaintiff noted an exception! That 
witness sought the advice of counsel, McLanahan, Burton and Cul¬ 
bertson; that they furnished him a written opinion, on the strength 
of which he ceased any further payments; that there was an attenTpt 
to obtain larger sums under the contract; that shortly before he went 
to Euro t »e in the early summer of 1913, Mr. Faris called his atten- 
tion one day to a request which he said had been made to him by 

ih fv ♦V S0I k 1 lat - he ’ . Far J s ’ approached witness with the request 
that there be an increase in the monthly payments; that he refused 
to make any increase. 

That the court at this point stated that the affirmative defense is 
tiat this agreement, the basis of the action, was procured as the 
result of coercion, duress, imposed upon him, and he is now under¬ 
taking to testify as to the various incidents which are said to have 
made up the alleged duress and that defendant might be recalled for 

^ruling 036 ° f deVe ° Pmg "' hat he l,clieve d; that the court reversed 

Thereupon witness testified that it was his belief when the contents 
of this bill were brought to his attention that it would be filed that 
he had every reason to believe it would be filed, and had been told it 
4—2996a 
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could be filed even though the allegations were not true; that this 
belief continued during the entire time he was making the pay¬ 
ments. Plaintiff then took an exception to the Court’s reversing its 
ruling, for the reasons stated. 

1 hat upon being asked why he signed the alleged agreement, 
plaintiff objected for the same reasons, and being overruled, took an 
exception; that defendant then stated he signed the alleged agree¬ 
ment because it was very clear in his mind if this bill was filed even 
though the charges were not true, it would have a very disastrous 
effect upon him. 

46 Upon cross-examination, the defendant testified that the 
Courtney P. Winter is the Courtney P. Winter named as co¬ 
respondent in Equity No. 24.919, wherein said Erminie L. Winter 
is defendant; that lie married Ida B. Creel on the 29th day of May, 
1905; that thereupon counsel for plaintiff asked if the said Ida B. 
Creel is the same person who was a witness for the defendant in the 
said Equity Cause No. 24,919; that counsel for the defendant ob¬ 
jected to the question upon the ground of immateriality and the 
Court sustained the objection, ruled out the question; to which rul¬ 
ing of the Court the plaintiff then and there excepted. 

47 That defendant turned the letter of December 22, 1908, 
over to Mr. Paris who said he would call on Wilson; that he 

did not ask him to; that this was not the first intimation he had 
concerning any possibility of a bill being filed against him in this 
case; that in the preceding July Mr. Leekie had spoken to him 
about the possibility of filing a suit; that he was hearing about the 
matter from time to time from July until the agreement was actually 
signed January 11, 1909; that lie received several communications 
from Wilson and Barksdale through Mr. Leekie and Mr. Paris, but 
the only written one he had from them until long after the agree¬ 
ment was signed, was the one which he had stated. 

At this point defendant’s counsel read to the Court and jury 
defendant’s “Exhibit A,” said exhibit being the bill of complaint 
prepared by Wilson and Barksdale, and the same being produced by 
plaintiff’s counsel in response to call therefor by defendant. 

Thereupon the defendant rested. 

The following are the defendant’s exhibits introduced in evidence. 


48 In the Supreme Court of the District of Columbia. 

Equity. No. 24919, Dock. 55. 

Mahlon Alpheus Winter, Petitioner, 

vs. 

Erminie L. Winter and Courtney P. Winter, Respondents. 

The petition of the complainant Mahlon Alpheus Winter, re¬ 
spectfully showeth: 

1. That he is a citizen of the United States and a resident of the 
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District of Columbia—having resided in said District for more than 
two years last past, and brings this suit in his own right for the pur¬ 
pose of having the bond of marriage now existing between himself 
and the defendant, Erminie L. Winter, dissolved. 
tt I he defendant Erminie L. Winter is likewise a citizen of the 
United States and a resident of the District of Columbia, and has 
resided in said District for more than two years last past, and is 
sued in her own right for the purposes hereinbefore, as well as here¬ 
inafter stated, J he defendant Courtney P. Winter is likewise a 
citizen of the l nited States and a resident of the District of Colum¬ 
bia, having resided in said District for more than two years last past, 
and is made a co-respondent in this suit by reason of the facts and 
circumstances hereinafter stated. 

3. The complainant states that the defendant Erminie L. Winter 
and the complainant were married on November 18, 1891, at the 
home of the said defendant’s mother in the city of Lynchburg, Vir¬ 
ginia, by the Reverend Joseph S. Felix, then pastor of the First 
Baptist Church of said city; that to the complainant and the said 
defendant no children have been born, and they have lived continu- 
ously in the city of Washington, District of Columbia, since 
49 about the year 1896. 

4. The complainant further states that the defendants 
herein committed adultery during the fall of the vear 1903 in the 
home of the complainant and in the bed-room of the defendant 
Courtney P. Winter, on divers and sundry occasions during, as well 
as preceding the said fall; and in the District of Columbia; that the 
dates upon which the said acts of adultery were committed are not 
known to this complainant, but he is informed and believes, and so 
believing avers, that many of such acts were committed during the 
months of October and November, 1903, at said place. The com¬ 
plainant is further informed and believes, and upon such informa¬ 
tion and belief avers the fact to be that the said defendant Erminie 
L. Winter committed in said District divers other acts of adultery, 
at divers other places, with numerous men, in the City of Washing¬ 
ton in the District of Columbia during the said fall, as well as 
previous and subsequent thereto; the names of the said parties with 
whom such hist named acts of adultery were committed, as well as 
the places at which the said acts were committed are not known 
with certainty to the complainant; but complainant alleges and 
states that the said defendant Erminie L. Winter has confessed to 
the complainant, as well as to other persons that she has committed 
such acts of adultery, and in making such confessions has stated 
that she was infatuated with the parties concerned. 

The complainant further states that he is informed and believes, 
and upon such information and belief avers the fact to be that the 
said defendant Ermine L. Winter turned over valuable jewelry to 
several of the said men with whom she has committed such acts of 
adultery, which belonged to this complainant, so that they could 
raise and realize sums of money thereon for their own individual 
benefit. 

Complainant further states that the various acts of adultery were 
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committed without his consent, connivance, privity or procurement. 

and that after the discovers’ of the said offenses the com- 
50 plainant has not cohabited with the said defendant. 

*>• "Die complainant further states that the defendant Court¬ 
ney P. \\ inter is a minor, only now a little over the age of sixteen 
years, and that the defendant Erminie I.. Winter is his step-mother 
and took advantage of the said minor’s tender years and inex¬ 
perience to induce him to commit the said acts of adultery herein¬ 
before alleged. 

herefore, the premises considered, the complainant prays that 
• the proper process of this court issue against the said defendants 
commanding them, and each of them, to appear herein, or cause 
their appearance to he entered upon a day certain named in said 
process, to answer the exigencies of this bill of complaint. 

Second. That inasmuch as the defendant Courtney P. Winter is 
a minor, the complainant prays that some suitable person he ap¬ 
pointed by this honorable court as the guardian ad litem of said 
minor defendant to appear and answer the said bill for the said 
minor. 

Third. That the bonds of marriage heretofore existing between 
the complainant and the defendant Erminie L. Winter be dissolved, 
and that this court decree that this complainant shall be divorced 
from the said defendant, and for such other and further relief as 
to the court may seem proper and necessary. 

(Signed) MAIILON ALPHEUS WINTER. 

LECKIE & FULTON & 

JOS. W. COX, 

Solicitors for Complainant. 

District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Mahlon Alpheus Winter, the complainant in the 
foregoing bill of complaint, who having been first duly sworn 
deposes and says that he has read the said bill of complaint. 
51 and that the matters and things therein stated of his own 
knowledge are true and those state# upon his information 
and belief he believes to be true. 

(Signed) MAHLON ALPHEUS WINTER. 

Sworn to and subscribed before me this 21st dav of September 
A. D. 1904. 

[seal.] (Signed) J. WM. RETLY, 

Notary Public , D. C. 
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52 In the Supreme Court of the District of Columbia, Holding a 
Special Term for Equity Court Business. 

Equity. No. 24919. 

Mahlon A. Winter 
vs. 

Erminie L. Winter et al. 

It appearing to the satisfaction of the Court that the defendant, 
Courtney P. Winter, a party defendant in the above entitled cause 
is a minor over the age of sixteen (16) years, and the said Courtney 
P. Winter, having been duly served with process herein, and appear¬ 
ing in open Court, and selecting Win. Henry White as his Guardian 
ad litem, it is. by the Court, this 30th day of September, A. D. 1904, 
ordered that Wm. Henry White be. and he is hereby appointed 
Guardian ad litem to the said infant to appear and answer for and 
protect his interests in this cause. 

(Signed) HARRY M. CLABAUGH. 

Chief Justice. 


53 In the Supreme Court of the District of Columbia. 

Equity. No. 24919. 

Mahlon A. Winter, Complainant, 

vs. 

Erminie L. Winter et al., Defendants. 

The Answer of Courtney P. 1 Vinter, by William Ilenry White, His 
Guardian ad Litem, to the Bill of Complaint Filed in the Above 
Entitled Cause. 

This defendant not being able personally to answer, but answer¬ 
ing bv the subscril)er appointed his guardian ad litem, says that he 
can neither admit nor deny the matters and things set forth in the 
bill of complaint and submits his interests to the care and disposi¬ 
tion of the court. 

(Signed) WM. HENRY WHITE, 

Guardian ad Litem of Courtney P. Winter. 

District of Columbia, ss: 

I, William Henry White, on oath, say that I am the guardian ad 
litem of the infant defendant. Courtney P. Winter, that I have read 
the foreg-in- and annexed answer by me subscribed and know the 
contents thereof, that the facts therein stated of my personal knowl¬ 
edge are true, and that those stated upon information and belief, I 
believe to be true. 

(Signed) WM. HENRY WHITE. 
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Subscribed and sworn to l>efore me this 1st day of Octol>er, A. D. 
1904. 

[seal. J (Signed) GEORGE C. AUKAM, 

Notary Public, D. C. 

54 In the Supreme Court of the District of Columbia, Sitting as 

a Court of Equity. 

Equity. No. 24919. 

Mahlon A. Winter 
vs. 

Erminie L. Winter and Courtney P. Winter. 

The complainant joins issue upon the Answer of the defendant, 
Courtney P. Winter, filed in the above entitled cause by his Guard¬ 
ian ad litem. 

(Signed) LECK1E & FULTON, 

Atfys for Complainant. 

5o In the Supreme Court of the District of Columbia. 

Equity. No. 24919. 

Mahlon Alpheus Winter 
vs. 

Erminie L. Winter et al. 

Be it remembered, that at an examination of witnesses in the 
alx>ve styled cause, held in the City of Washington, District of 
Columbia, on the 15th day of November, A. D. 1904, personally 
appeared before me, II. Prescott Gatlev. an Examiner in Chancery 
in and for the District of Columbia, Mahlon Alpheus Winter and 
Ida Creel, witnesses produced on the part of the complainant in said 
cause, with due and sufficient notice to counsel for defendant, each 
of which said witnesses, after being first* each by me duly sworn to 
testify and speak the truth, the whole truth and nothing but the 
truth touching the matters at issue in said cause, did depose and 
say what is hereinafter set forth as being by them respectively testi¬ 
fied to. 

(Signed) II. PRESCOTT GATLEY, 

Examiner in Chancery. 
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In the Supreme Court of the District of Columbia. 

Equity. No. 24919. 

Mahlon Alpheus Winter 
vs. 


Erminie L. Winter et al. 


Washington, 1 ). C., November 15, 1904— 

Tuesday, 10 o’clock a. m. 


Met at the office of Leckie & Fulton, solicitors for complainant, 
to take testimony in the above entitled cause on behalf of said com¬ 
plainant. 


Present: A. E. E. 
liain Henry White, 
and the Examiner. 
Whereupon— 


Leckie, Esq., of counsel for complainant; Wil- 
Esq., Solicitor for the defendant-; the witnesses 


Mahlon Alpiiei s \\ inter, the complainant herein and a witness 
in his own behalf, having been first duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Leckie: 

Q. Mr. Winter, what is your full name? A. Mahlon Alpheus 
Winter. 

Q, Where do you reside? A. 1317 R Street, Northwest, Wash¬ 
ington. 

Q. I low long have you resided in Washington? A. For the past 
eight years. 

Q. Are you the complainant in this cause, Mr. Winter? A. I am. 

Q. And Erminie L. Winter, vour wife, is the defendant is she 
not? A. She is. 

Q. When and where were you married to the defendant? A. At 
Lynchburg, Virginia, November the 18th, 1891. 

57 Q. Who performed the marriage ceremony? A. The 

Reverend J. S. Felix, pastor of the First Baptist Church of 
that City. 

Q. What was the defendant's maiden name? A. Erminie Lois 
Tanner. 

Q. Where did the marriage ceremony take place? A. It took 
place at Lynchburg, Virginia, at the home of the defendant. 

Q. Mr. Winter, T will hand you this marriage license and the re¬ 
turn of the minister thereon, which is a certified copy from the 
Court at Lynchburg, and ask you if you are the Mahlon Alpheus 
Winter who is named therein? A. I am. 

Q. And is Erminie Lois Tenner, also named therein, your wife 
and the defendant in this cause? A She is. 

Q. And you were married on the day specified in that certificate, 
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and by the preacher who has tilled up the return as specified in that 
certificate? A. We were. 


Mr. Leckie: Mr. Examiner, I will now introduce in evidence a cer¬ 
tified copy of the Court record of the license issued to the complain¬ 
ant and the defendant, and the return of the clergyman who per¬ 
formed the marriage ceremony. 

Note. —And the same is accordingly tiled herewith by the Ex¬ 
aminer, marked “Complainant s Exhibit, W. vs. W., No. 1'. 

Mr. White: Let me look at that paper. 

Whereupon the paper referred to was handed to counsel for the 
defendant. 

Mr. White: This seems to be regular in form, and as there is no 


question as to the marriage, I have no objection to it being offered 
as proof of the marriage. 

Mr. Leckie: 1 will ask you, Mr. White, if there is any question as 
to the fact that these were the contracting parties—the complainant 
and defendant in this cause—and that they are the same who are 
specified in that certificate? 

58 Mr. White: No. there is no question as to that. 


Mr. Leckie: 


Q. Mr. Winter, this action has been brought by you for an abso¬ 
lute divorce on the ground of adultery committed by the defendant 
with one Courtney P. Winter; what relation is Courtney P. Winter 
to you? A. lie is my son by my first wife, who died while he was a 
child. The defendant is my second wife. 

Q. How old is the respondent, Courtney P. Winter? A. lie will 
l>e seven Pen on the 4th day of January. 1905. 

Q. What do you know. Mr. Winter, of your own personal knowl¬ 
edge. as to the .acts of adultery alleged in your petition between the 
defendant and the co-respondent. Courtney P. Winter? A. The 
only personal knowledge 1 have is what was told me by the defend¬ 
ant herself and by Courtney, and by Mrs. Creel. 

Q. You may state what, if anything, the defendant Mrs. Winter 
told you on this subject? A. I must first state that my attention 
was called to this subject by acts of Mrs. Winter towards my hoy 
which I thought were not in keeping with propriety, considering the 
age of the boy. 

Q. What were those acts? A. Well, such as being in his room in 
the morning and evening when he was dressing and undressing. 

Q. Did you ever remonstrate with the bov about it? 


Mr. White: Objected to as immaterial. 


A. T first remonstrated with Mrs. Winter about the matter about 
six months ago, and she laughed at me, stating she really believed 
T was jealous of my own son. T afterwards took the bov to task 
about the matter, and told him that he ought not to permit Mrs. 
Winter to come to his room as she did did, nor should he appear 
before her except he was properly dressed. 
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Q. What caused you to say this, Mr. Winter? A. She 
would repeatedly go to his room in the morning before he 
was up and while he was dressing, and in the evening while 
he was retiring, under the pretext that she was helping him with 
his lessons, sometimes when she herself was only partially dressed. 

Q. You may proceed, if there is anything further. A. I did not 
I at the time think there was anything specially wrong, but I thought 
she ought to be more considerate of the boy, and told her so on 
several occasions. 

Q. Well, what else was done, if anything, along that line? A. 
There was nothing more said until I noticed that these acts of in¬ 
discretion were still continuing, and then 1 took the boy to task 
again and insisted upon his telling me just what had and was tak¬ 
ing place between them, and the boy admitted to me that his mother 
(lie always called her mother) had come to his bed on many oc¬ 
casions and that he had had sexual relations with her. He also told 
me that Mrs. Creel had caught them in bed together on one'occasion. 
I was astounded, and interviewed Mrs. Creel and found out that 
what Courtney had told me was true. 

Q. Well, then, what did you do? A. I interviewed the defend¬ 
ant and asked her for a full explanation of her conduct, telling her 
what Courtney had told me. She then confessed to me that it was 
true, and when I demanded why she had taken advantage of her 
position to wrong my boy in that way, she said that he was no blood 
kin of hers, and that she did not think it was so wrong. 

Q. Well, what did von do then, Mr. Winter? A. I thereupon 
told her that 1 had forgiven her on many occasions when I was sat¬ 
isfied that she had done wrong with other men, but that T could not 
forgive this. 

Q. Well, did she make any further statement to you about the 
matter then? A. She then confessed to me that she had 
60 been intimate with other men- 

Mr. White: We object to any testimony in regard to Mrs. Winter’s 
relations with any other man, the witness having already stated that 
he had forgiven, or in other words condoned such offenses, if in 
realitv any such there were. 

Mr. Leckie: Proceed. Mr. Winter, with your answer now. What 
else did she say to you, if anything? You may answer the question 
fully. A. She begged me to divorce her on any charge, but asked 
me not to use my boy’s name. I believed it was my duty to save 
my bov. and immediately began this proceeding. 

Q. How long before the filing of this bill, Mr. Winter, did you 
discover these facts? A. Only a few days before. I believe I con¬ 
sulted you the very day that Mrs. Winter admitted the truth of 
what I have stated. 

Q. Mr. Winter, you have said something about having forgiven 
the defendant on other occasions for conduct which you thought was 
wrong: what did you have reference to? 

Mr. White: Same objection as before. 

5—2996a 
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A. On several occasions—on three or four occasions she has left 
my home and l>een gone for several days at a time, and gave the 
explanation that she had been to visit some relative, but claimed she 
had done nothing wrong. At the time when I had this talk with 
her, however, she admitted to me that she had been with different 
men on these occasions. 

Q- Did she consult with you on these occasions before she left 
your home? A. No. 

Q. Did you have any knowledge of where she was during these 
days that she would be away from home? A. Absolutely none. 

Q. Where is your boy now? A. He is at home. I have nothing 
but the greatest of sympathy for the boy. I consider him an 
G1 exceptionally good boy, and I consider that if it were not for 
his youth and inexperience he could not have possibly been 
drawn into committing acts of this kind. I will further state that 
ever since this action has begun and the defendant has left my 
home, that every act on his part has been one of evident relief. I 
am more than ever convinced that the fault does not lie with him. 

Q. Do you know how long these improper relations existed? A. 
They told me that they had covered a period of about a year. 

Q. By “they”, you mean Mrs. Winter and your son? A. I do. 

0- Mr. Winter, since learning of these acts of adultery, have you 
co-habited with your wife? A. I have not. 

Mr. Leckie: I think that is all; vou may take the witness, Mr. 
White. 

Cross-examination. 

By Mr. White: 

Q. Are we to understand that as to these acts of adultery with 
the other men, you only heard of these at the same time you heard 
of the acts with your son, or did you know of some of them before? 
A. I suspected something, but she had never—she confessed them to 
me at that time. 

Q. That is the first time, then, that you knew definitely of them? 

e e itely of tliem. That is the first time that I 
had absolute reason for believing them. 

Q. How old is Mrs. Winter? A. She is thirty-eight years of age. 

Q. How old are you, Mr. Winter? A. I am forty-one. 

Q. During this period your t>oy Courtney was in school all of the 
time, wasn't he? A. Yes, all the school time. 

62 Q. Mrs. Winter was actually instructing him in his lessons, 

was she not? A. Oh, yes. 

Q. She is an exeeedinglv well educated woman, is she not? A. 
Yes. 

Q. And very capable of giving him this instruction? A. I believe 
so. 

Q. You were married thirteen years ago, and Courtney is now 
nearly seventeen, so that when you were married Courtney was but 
about four years of age? A. Yes. 

Q. And Mrs. Winter, I suppose, had charge of him from that 
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time? A. \es, he learned to obey her and look upon her as his 
mother. 

Q. What was her conduct toward him during all of those years, 
Mr. V inter, was she kind and affectionate toward him, or how? A. 
She was very fond of him, hut T saw nothing to object to until what 

I ha\e testified to, so far as her actions toward the boy were con¬ 
cerned. 

Q. Then for twelve years, or from the time he was four years of 
age until he was sixteen, she really took a mother’s place with this 
little fellow, and so far as you know did all in her power to do for 
him whatever she could? A. Yes. 

Q. W ith the exception of this indiscretion of being in his room 
in a semi-nude condition, and of the one great act of wrong you 
have related, has there been anything in her relations toward him 
that you criticise in any respect whatsoever? A. I think not. 

63 Mr. W hite: I think that is all I want to ask. 

(Signed) MAHLON ALPHEUS WINTER. 

Subscribed before me this 10th day of November, 1904. 

(Signed) H. PRESCOTT GATLEY, Examiner. 

Whereupon- 


Ida Creel, a witness of lawful age called on behalf of the com¬ 
plainant, haring been first duly sworn, was examined and testified 
as follows: 

Direct examination. 

By Mr. Leckie: 

Q. Where do you reside, Mrs. Creel? A. 1317 R Street, North¬ 
west, this City. 

Q. And what is your occupation? A. General housekeeper in 
the Winter family. 

Q. How long have you held that position? A. Fourteen months 
—since the 17th of last'September, 1903. 

Q. In your position as general housekeeper, did you have occasion 
to see the defendant, Mrs. Winter, and the other members of the 
family frequently? A. Oh, yes, I would see them mornings and 
evenings, and T was with Mrs. Winter a good part of the time after 
the work was through in the mornings. 

Q. Where were you living prior to going to Mrs. Winter’s home? 
A. I was at mv father’s home, near Amissville, Virginia. 

Q. How did you come to go to Mrs. Winter’s home in this capac¬ 
ity? A. Why, Mrs. Winter wrote me and asked me to accept the 
position of housekeeper, and after some correspondence I ac- 
64 cepted the place and came. 

Q. Did you have any occasion to note Mrs. Winter’s con¬ 
duct towards the boy, Courtney P. Winter? A. Yes. 

Q. Well, what was her demeanor towards the boy? A. She was 
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very fond of him—appeared to be very fond of him, and spent a 
good deal of her time with him when he was in the house. 

Q. Well, you say she spent a good deal of her time with him when 
he was in the house; in what way would she spend her time with 
him? A. Well, she would he in his room, helping him with his 
lessons. 

Q. Did you ever notice anything improper in their relations? A. 
W r ell, not for a long time after T had been there. 

Q. W ell, did you at any time, and if so, what did you notice? A. 
Well, I noticed she would go in his room partly dressed, back and 
forth in the mornings when he would be dressing—l>efore he would 
get up sometimes—and in the evenings she would be in there just 
partly dressed herself. 

Q- W ell, tell me if you know of any criminal relations that existed 
between them? A. Well, I don't know just how to tell that—I 
can’t well tell that. 

Q. A on must just tell what you saw, if anything, criminally 
wrong between them; just tell it in your own language? A. Well, 
one evening I had occasion to go to Courtney’s room to get my pen 
that was in there, and Mrs. W inter and Courtney were in there. T 
went to the door—the door was so it did not latch easily—and not 
thinking anything wrong. T went in. and Courtnev and Mrs. W T inter 
were on the bed. 

Q. W ell, what did you see? A. Well, T saw them on the 

65 bed. 

Q. Well, state exactly what you saw there; what they were 
doing on the bed? A. M ell, if T must state it plainly, they were 
having sexual intercourse. 

Q. Are you positive that they were having sexual intercourse. Mrs. 
Creel? A. A es. T am positive; T could not be mistaken in that. 

Q. Well, what did you do? A. T left the room at once. 

Q. Mas anything said to vou afterwards about, it? A. Not that 
night. 

Q. M T as anything ever said to you about it? A. Yes. 

Q. By whom? A. By Mrs. Winter; the hoy never did mention 
it to me. The next morning Mrs. M T inter said’to me that she knew 
I saw her and Courtney last night, and wanted me to promise that 
I would never mention it to Mr. MAnter—that lie might kill her. 

Q. Did she make any further explanation of her conduct? A. 
Well, in talking it over T said to her. “Mrs. M inter, this is the worst 
thing T ever heard of.-’ and she said it was not so bad. that Courtney 
wasn t really any relation to her. and it was not so bad, but T couldn’t 
agree with her on that—T didn’t agree with her, and she said that 
Mr. Winter was cold and indifferent in that way. and she just had 
to be satisfied herself, and that was why she used Courtney. 

Q Did you ever see them in this relationship after that? A. No. 

I never did. She said that would never happen again; said for me 
not to tell Mr. WAnter, it would not happen again. 

Q. Did you ever see any signs of improper relations between them 
after that? A. Nothing more than that she would go in his 

66 room partly undressed, and T have seen her on the bed partly 

? ^iul il come in, and she would pull 
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him down on her and kiss him, and she was not dressed, only half 
dressed: that was all. 

Q. Did Mrs. Winter ever make any statement to you relative to 
the relations between herself and Courtney other than the one you 
have just referred to? A. No, she just told me that if I would not 
tell that one thine to Mr. Winter it would not happen again—an act 
of that kind would not happen again. 

Q. Do you know whether or not any other improper relations did 
actually exist between them? A. No, T did not. 

Q. Did you at any time call Mr. Winter’s attention to these acts, 
particularly the one when you discovered them in bed together when 
you accidentally went into the room? A. No, I never told him; T 
promised her T would not tell and T did not. 

Q, When and how did you finally tell Mr. Winter? A. Well, 
last September Mr. Winter came to me and told me what Courtney 
had told to him. that Courtney had told him that T had seen them, 
and then I told Mr. Winter the truth—I admitted that T did see it. 

Q. Well, during all this time that you noticed Mrs. Winter’s fond¬ 
ness for the boy, did you ever in any way call Mr. Winter’s attention 
to it. or do anything? A. I promised Mrs. Winter that T would not 
sav anything, but T did hint to Mr. Winter on one or two occasions. 

Q. What did you hint? A. I told him on several occasions that 
it would be a good thing to get Courtney into school away from 
home, but he did not seem to understand, and did not pay any atten¬ 
tion to it. T thought it l)est under the circumstances that Courtney 
should be at school away from home. 

Q. Mrs. Creel, did Mrs. Winter have any company at the 

fi7 house in the wav of male callers? 

* 

Mr. White: That is objected to as immaterial. 

A. I would rather not say anything about that at all. 

Q. Well. Mrs. Creel, you must state just what you know about this 
matter, you are under oath, and in order to call your attention to 
this matter more definitely, let me ask you this question: Did you 
know a man by the name of Silver, who lived at No. 28 Grant Place, 
Northwest, during the Fall of 1903? A. No, T did not know him. 

Q, Let me ask you this, then: Did you ever call there on behalf 
of Mrs. Winter and ask to see a man by the name of Silver? 

Mr. White: Objected to as ‘mmaterial. 

A. I called there on behalf of Mrs. Winter. 

Q. Did you ask for a man by the name of Silver? A. Yes, I 
isked for a man by the name of Silver. 

Q. Who sent you there? A. Mrs. Winter asked me to go there. 

Q. On what business did she ask you to go there? A. Well, she 
had let Mr. Silver have some jewelry belonging to Mr. Winter’s first 
wife, and he had pawned the jewelry and had given her the pawn 
tickets, and she wanted to get the jewelry before Mr. Winter found 
that it was gone out of the house, and she wanted me to go and ask 
Mr. Silver for the money. 

Q. Did you do it? A. I did it, and he did not have the money— 
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very fond of him—appeared to be very fond of him, and spent a 
good deal of her time with him when lie was in the house. 

Q. W ell, you say she spent a good deal of her time with him when 
he was in the house; in what way would she spend her time with 
him? A. Well, she would he in his room, helping him with his 
lessons. 

Q. Did you ever notice anything improper in their relations? A. 
Well, not for a long time after I had been there. 

Q. W ell, did you at any time, and if so, what did you notice? A. 
Well, I noticed she would go in his room partly dressed, back and 
forth in the mornings when he would be dressing—l>eforc he would 
get up sometimes—and in the evenings she would be in there just 
partly dressed herself. 

Q. W ell. tell me if you know of anv criminal relations that existed 
between them? A. Well, I don't know just how to tell that—I 
can’t well tell that. 

Q. A oil must just tell what you saw, if anything, criminally 
wrong between them; just tell it in your own language? A. Well 
one evening I had occasion to go to Courtney’s room to get mv pen 
that was in there, and Mrs. W inter and Courtney were in there. T 
went to the door—the door was so it did not latch easily—and not 
thinking anything wrong, T went in. and Court nev and Mrs. W T inter 
were on the bed. 

Q. AVell, what did you see? A. Well, I saw them on the 

65 bed. 

Q W r ell, state exactly what you saw there; what they were 
doing on the bed? A. W ell, if I must state it plainlv, they were 
having sexual intercourse. 

Q. Are you positive that they were having sexual intercourse, Mrs. 
Creel? A. A es. T am positive; T could not be mistaken in that. 

Q. M ell, what, did you do? A. I left the room at once. 

Q. Mas anything said to you afterwards about, it? A. Not that 
night. 

Q. Was anything ever said to you about it? A. A r es. 

Q. By whom? A. Bv Airs. Winter; the boy never did mention 
it to me. The next, morning Mrs. Winter said’to me that she knew 
T saw her and Courtney last night, and w\anted me to promise that 
I would never mention it to Air. Winter—that he might kill her. 

Q. Did she make any further explanation of her conduct? A. 
Well, in talking it over T said to her. “Airs. Winter, this is the worst 
thing I ever heard of. ” and she said it was not so bad. that Courtney 
wasn t. really any relation to her. and it was not so bad. but T couldn’t 
agree with her on that—T didn’t agree with her. and she said that 
Air. inter was cold and indifferent in that way. and she just had 
to be satisfied herself, and that was why she used Courtney. 

Q, Did you ever see them in this relationship after that? A. No. 

T never did. She said that would never happen again; said for me 
not to tell Air. Winter, it would not happen again. 

Q. Did you ever see any signs of improper relations betw^een them 
after that? A. Nothing more than that, she w’ould go in his 

66 room partly undressed, and I have seen her on the bed partly 

9 ould come in, and she would puil 
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him down on her and kiss him, and she was not dressed, only half 
dressed; that was all. 

Q. Did Mrs. Winter ever make any statement to you relative to 
the relations between herself and Courtney other than the one you 
have just referred to? A. No, she just told me that if I would not 
tell that one thing to Mr. Winter it would not happen again—an act 
of that kind would not happen again. 

Q. Do you know whether or not any other improper relations did 
actually exist between them? A. No, I did not. 

Q. Did you at any time call Mr. Winter’s attention to these acts, 
particularly the one when you discovered them in bed together when 
you accidentally went into the room? A. No, I never told him; I 
promised her T would not tell and I did not. 

Q, When and how did you finally tell Mr. Winter? A. Well, 
last September Mr. Winter came to me and told me what Courtney 
had told to him. that Courtney had told him that I had seen them, 
and then T told Mr. Winter the truth—I admitted that I did see it. 

Q. Well, during all this time that you noticed Mrs. Winter’s fond¬ 
ness for the boy. did you ever in any way call Mr. Winter’s attention 
to it. or do anything? A. I promised Mrs. Winter that T would not 
say anything, but T did hint to Mr. Winter on one or two occasions. 

Q. What did you hint? A. I told him on several occasions that 
it would be a good thing to get Courtney into school away from 
home, but he did not seem to understand, and did not pay any atten¬ 
tion to it. I thought it best under the circumstances that Courtney 
should be at school away from home. 

Q. Mrs. Creel, did Mrs. Winter have any company at the 
b7 house in the wav of male callers? 

Mr. White: That is objected to as immaterial. 

A. I would rather not say anything about that at all. 

Q. Well. Mrs. Creel, you must state just what you know about this 
matter, you are under oath, and in order to call your attention to 
this matter more definitely, let me ask you this question: Did von 
know a man by the name of Silver, who lived at No. 28 Grant Place, 
Northwest, during the Fall of 1903? A. No, I did not know him. 

Q. Let me ask you this, then: Did you ever call there on behalf 
of Mrs. Winter and ask to see a man by the name of Silver? 

Mr. White: Objected to as ‘mmaterial. 

A. I called there on behalf of Mrs. Winter. 

Q. Did you ask for a man by the name of Silver? A. Yes, I 
disked for a man by the name of Silver. 

Q. Who sent you there? A. Mrs. Winter asked me to go there. 

Q. On what business did she ask you to go there? A. Well, she 
had let Mr. Silver have some jewelry belonging to Mr. Winter’s first 
wife, and he had pawned the jewelry and had given her the pawn 
tickets, and she wanted to get the jewelry before Mr. Winter found 
that it was gone out of the house, and she wanted me to go and ask 
Mr. Silver for the money. 

Q. Did you do it? A. I did it, and he did not have the money— 
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he called himself Mr. Silver—he said he would send the money to 
the house, but he never did. 

Q- What, if anything, else did you do about it? , A. Well, I took 
the house money and went down to the pawnshops and got the jew¬ 
elry myself. 

Q. Where did you get this jewelry, and what jewelrv was it you 
tfot? 


68 


Mr. White: The same objection applies to all of the above 
testimony. 


A. T went down to a pawnshop on 9th Street, near the Avenue, 
Fulton’s T think it is. and one near Four-and-a-half Street on the 
Avenue. T do not know the name of that place—a pawnshop about 
the corner. 


Q. Well, what jewelry did you get? A. T got a long gold chain, 
a lad/V’s watch chain, and a plain gold ring and a ladiV’s breastpin, 
and a gentleman’s gold watch chain. 

Q. Anything else? A. Nothing else. 

Q. Did you ever aid Mrs. Winter in the recovery of any other 
jewelry, other than this? 


Mr. White: Same objection. 


A. Yes. T did. 

Q. Well, what jewelry did you aid her to recover? A. Well, it 
was a watch, and a silver necklace belonging to Mr. Winter’s first 
wife that Mrs. Winter bad let a man by the name of Flynn have, 
and she had had a falling out with Flynn, so she told me. 

Q. What did you do in that case? A. Well, T went to a lawyer 
by the name of Fliarles IT. Merrilat, whom Mrs. Winter had em- 
ploved to get the jewelry back for ber before T knew anything of it. 

Q. What did vou do then? A. Tie recovered the watch, but he 
never got the other back. 

Q. Then all you did was to act in the capacity of a messenger to 
go to Mr. Merrilat and get this jewelry back? A. Mrs. Winter sent 
me. She did not care to go herself, and sent me. 

Q. Well, what if any. explanation did she give as to why she had 

given this jewelry to this man Flynn and to Silver? A. She said she 

was infatuated with Flvnn. he had been coming there to see 

• * * 

f>9 her. and she had let him have this jewelry to get some money 
on—she wanted to help him. 

Q. What did she say about Silver? A. She did not make much 
explanation as to Silver. He had been there, and he didn’t have 
much money, and she just let him have the jewelry—she was not 
using it. 

Q. Did you ever see this man Flynn? A. T never saw him. 

Q. Let me ask you this then: Do you know of any men calling 
at the house on Mrs. Winter during Mr. Winter’s absence? 

Mr. White: Same objection. 


A. Oh, yes, several called at the house. 

Q. Well, have you ever gone to the door to receive them? A. Yes, 
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I ansv ered the door and would <isk for their names, and they would 
say they "anted to see Mrs. Winter and would irot give then* names 
sometimes. 

Q. Did Mrs. Winter see these men when they called? A. Oh, yes, 
she would see them in the parlor. 

Q. A\ ould you be present in the parlor during their visits? A. No, 
I went on about my business. 

Q. Did you ever see any improper relations between Mrs. Winter 
and any of these men who called at the house in Mr. Winter’s 
absence? A. No, I never saw any. I was not with them at all. She 
entertained her friends in the parlor, and I was not in there. 

Q. Did Mrs. Winter ever make any statement to you about these 
men? A. She always cautioned me not to tell Mr. Winter that they 
called. . J 


Q. Well, did you tell him? A. No, I never told him. 

Q. So, Mrs. Creel, the only act of criminality that you 
70 know of was the time that you saw Mrs. Winter and Courtney 
on the bed together in Courtney’s room? A. That is the 
only one I know of. 


Q. And you cannot possibly l>e mistaken as to the fact that they 
were criminally intimate, one with the other? A. No, I could not 
be mistaken about that. 


Mr. Leckie: That is all; you may take the witness. 


Cross-examination. 


By Mr. White: 

Q. In regard to these men calling there at the house, have you any 
way of knowing why they called? A. No, 1 have not. 

Q. They may have been book agents, so far as you know, mayn’t 
they? A. They may have been, but they did not say so. 

Q. And as to the pawning of this jewelry, so far as you know 
Mrs. Winter herself might have received the money on that, might 
she not? A. She might have, but I had the tickets with the man 
Silver’s name on them. 

Q. When you came into the Winter family, you came at the re¬ 
quest of Mrs. Winter? A. Oh, yes. 

Q. You had known her for some time? A. Yes, I had known her 
for some time? 

Q. Before she was married? A. No. 

Q, Not before that? A. No. 

Q. Did you know Mr. Winter then? A. I have known him for 
sometime—about as long as I have known Mrs. Winter. 

Q. And you were then living at your home in Virginia? A. At 
my father’s home. 

Q. When you discovered these improper relations, you 
71 were at that time in the capacity of housekeeper for Mrs. 

Winter, I understood you to say? A. Yes. 

Q. And you considered these acts immensely wrong, of course? 
A. Very wrong. 
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Q. Now, why did you continue to stay in that family after that? 
A. Because she promised me it would not happen a,train. 

Q. Did you believe that it would not happen again? A. Yes, I 
believed it would not happen again. She told me so, and I be¬ 
lieved it. 

Q. Mrs. Winter is an exceedingly well educated woman—a very 
intelligent woman? A. Yes. 

Q. And with the exception of this, so far as you know, a very good 
woman, is she not? A. T suppose so: I don’t know anything to the 
contrary. 

Q. With the exception of this, her treatment of the boy was in all 
respects proper so far as you know, was it not? A. Yes, except 
that she seemed overly fond of him. 

Q. When they would Ik? in the room together, cvaild you in pass¬ 
ing. or have you at times in passing the room, heard them in con¬ 
versation? A. Xo, T never heard any special conversation, hut I 
have heard them going over his lessons together. 

Q. You could hear well enough to hear what it was that they were 
doing, that is, going over the lessons? A. Yes, I could hear them 
going over the lessons. 

Q. Of course you did not stop to spy on them, or anything of that 
sort; I did not mean to intimate that? A. Xo, I did not. 

Mr. White: That is all. 

(Signed) IDA B. CREEL. 

72 Subscribed before me this 19th day of November, 1904. 

(Signed) ' H. PRESCOTT GATLEY, 

Examiner in Chancery. 

Mr. Leckie (to counsel for defendant): Mr. White, I think that 
is all the testimony, I will take. I had intended to take the deposi¬ 
tion of an eye-witness to the marriage, but in as much as that is 
admitted, and the record proof is filed here, I think I will close my 
case at this point. 

Mr. White: I will communicate to my client, Mrs. Winter, the sub¬ 
stance of the testimony taken, and will inform the Examiner and 
Mr. Leckie later as to whether I want to take any testimony on behalf 
of the defendant, or as to whether we will submit the case without 
taking any. I intend to be governed in that matter by her wishes. 

Xote.—-At this point an adjournment was had. 

(Signed) II. PRESCOTT GATLEY, 

Examiner in Chancery. 

Nov. 28, 1904. 

The Examiner was this day notified by counsel for the Defend¬ 
ants that he would offer no evidence in the above case. 

(Signed) H. PRESCOTT GATLEY, Examiner. 

I hereby certify that the foregoing deposition, comprising 21 
typewritten pages, were taken down in shorthand by a competent 
stenographer from the oral statements of the respective deponents 


mahlon a. winter. 


41 

thereof When and as uttered by them; that the same were thereafter 
transcribed and reduced to typewriting, and thereupon read over 
i)\ the said witnesses and hv them subscribed before me 

} fu . rther ^ify that my fee of $15.00 for taking, certifying and 
returning said deposition, is just and reasonable, and has been paid 
by the complainant; that I am not of kin nor counsel to any of the 

parties hereto nor in anywise interested in the issues herein 
(o involved. 

(Signed) II. PRESCOTT GATLEY, 

Examiner in Chancery. 

74 In the Supreme Court of the District of Columbia. 


Equity. No. 24,919. 

Mahlon A. Winter, Plaintiff, 
vs. 

Erminie L. \\ inter. Defendant. 
Testimony on Behalf of Complainant. 


Washington, D. C., January 13th, 1905. 
Met pursuant to agreement of Counsel. 

Present Mr A. E. L. Leckie, Sol’r for Plaintiff; Mr. Wm. Henry 
W lute, Sol r for Defendant. J 


" hereupon Col rtney P. Winter one of the defendants in the 
above case being called and duly sworn as a witness on behalf of the 
plaintiff, testified as follows: 


My full name is Courtney Peters Winter. I am 17 years old or 
will be in two days. I reside at 1317 R St. N. W., this city. The 
plaintiff in this suit is my father and the defendant is my step¬ 
mother. Mrs. Ida Creel is my father’s housekeeper. 

Q. Mrs. Creel has testified that on one occasion she came to vour 
room and found you lying on the bed with your step-mother. Is 
that true or false? A. It is true. 

Q. How long ago was this? A. It was the first part of 1904. 

Q. M hat were you doing on the bed together? A. We were hav¬ 
ing sexual intercourse. 


Q. Did Mrs. Creel see you having sexual intercourse with your 
step-mother on this occasion in the early part of 1904? A. She 
did. 


i ^ Q* M as that the first time you had sexual relations with 

vour step-mother? A. It was not. 

Q Mow many times before did you have sexual relations with her? 
A. I do not know. 

Q. As many as six or a dozen times? A. Yes, a good many. 

Q. Would your step-mother come to your room in a partially un¬ 
dressed condition? If so, tell us how she w r ould be dressed? A. 
Sometimes she would not be dressed at all—she would be naked. 
6—-2996a 
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Q. What would she do when she appeared in this undressed con¬ 
dition? A. She would invite me to have sexual intercourse with 
her. 

Q. M hat was your step-mother s conduct towards you before you 
had sexual intercourse with her so far as talking about such matters? 
A. She would come in my bath room when I was taking my 
bath and remark that I was growing and would come in bed with 
me and feel of my person. 

Q. Between the time when you were 15 years of age what did she 
have to say to you about matters of this kind? A. About that time 
I had pimples on my face and that I ought to be with some girl 
sexually to clear my complexion, and shortly after that she pur- 
suaded me to be with her. 

Cross-examination. 

By Mr. White: 

Q. Do you remember when Mr. Leekie, you and 1 were in Court 
together or when I was appointed guardian ad litem for you? A. 

I do. 

76 Q. Do you remember going with me to my office that day? 

A. I do. 

Q. That was after 1 was appointed guardian? A. It was. 

Q. Did you then tell me substantially what you have testified to 
here? A. Yes sir, I did. 

Q. Were either your father or anyone else present at that time? 

A. There was, a gentleman, Mr. Kimball, you had come in. 

Q. I then left you with Mr. Kimball, did I not, and he talked 
with you? A. Yes sir, and 1 was alone with Mr. Kimball. 

Q. Did you then tell Mr. Kimball what you had told me was the 
truth? A. I did. 

Redirect. 

By Mr. Leekie: 

Q. W hen did you first tell your father about these occurrences? 
A. Sometime in September 1904. 

(Signed) COURTNEY P. WINTER. 

Subscribed and sworn to before me this 13th dav of January, 
1905. 

(Signed) H. PRESCOTT GATLEY, 

Examiner in Chancery. 

District of Columbia, ss : 

I, H. Prescott Gatlev, Examiner in Chancery, do hereby certify 
that the foregoing deposition of Courtney P. Winter was taken down 
by me from the statements of said witness when and as uttered by 
him. That before testifying the said witness was first duly sworn 
to testify to the truth, the whole truth, and nothing but the truth. 
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That said deposition was subscribed and sworn to before me by said 
^ witness. That I am not of counsel for either of the parties 

77 to this cause and have no interest in the same. 

(Signed) H. PRESCOTT GATLEY, 

Examiner in Chancery. 

Jan’y 13/05. 

78 Tn the Supreme Court of the District of Columbia, Holding 

a Special Term for Equity Court Business. 

Equity. No. 24919. 

Mahlon A. Winter, Plaintiff, 
vs. 1 

Erminie L. Winter, Defendant. 

This cause came on to l>e heard upon the pleadings, testimony and 
all other the proceedings, and was submitted to the Court without 
argument. 

It is, thereupon, this 14th day of January, A. D., 1905, by this 
Court and the authority thereof, adjudged, ordered and decreed that 
the Complainant l>e and he is hereby divorced from the bonds of 
marraige heretofore existing between himself and the defendant. 
(Signed) THOS. H. ANDERSON, Justice. 


79 In the Supreme Court of the District of Columbia. 

Equity. No. —. 

Erminie L. Winter, by Her Next Fried, Mary E. Tanner, Com¬ 
plainant, 
vs. 

Mahlon A. Winter, Ida B. Creel, also Known as Ida B. Creel 
Winter, and Courtney P. Winter, an Infant, Defendants. 

Original Bill of Complainant. 

Your petitioner respectfully shows to the Court: 

1. That Erminie L. Winter is a citizen of the United States, has 
resided in the State of Virginia for the past four years, is non compos 
mentis, and sues by her next friend, Mary E. Tanner, her mother, 
who is also a citizen of the United States and a resident of the State 
of Virginia. 

2. That the defendants, Mahlon A. Winter, Ida B. Creel, also 
known as Ida B. Creel Winter and Courtney P. Winter are all 
citizens of the United States and residents of the District of Colum¬ 
bia, and are sued in their own right as hereinafter shown. The said 
Courtney P. Winter is an infant born January 14, 1888, and is the 
son of defendant, Mahlon A. Winter by a former wife. 

3. That Erminie L. Winter and the defendant Mahlon A. Winter 
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were married on, to wit, the 18th day of November, 1891, and lived 
together as husband and wife from that date until about September 
21. 1904. in the cities of Kichmond. and Alexandria, Virginia, and 
\\ ashington, District of Columbia. No children were born to them. 

4. That on, to wit, the 21st day of September, 1904, a bill for 
divorce was filed in the Supreme Court of the District of Columbia, 
the same being Equity cause No. 24,919 wherein Mahlon A. Winter 
was made complainant and Erminie L. Winter and Courtney P. 
Winter were made defendants, in which it was alleged that Erminie 

L. Winter had committed adultery with Courtney P. Winter 
80 and other parties not named. At the time of the filing of 
said bill all of the parties hereto were residing at No. 1317 
R Street. N. W.. in the City of Washington, District of Columbia. 
Mahlon A. V inter as head of the household, Erminie L. Winter as 
his wife, Courtney P. Winter as his son, and Ida B. Creel as house¬ 
keeper. 

5. That on the day said suit was filed the defendants therein. 
Erminie L. Winter and Courtney P. Winter, were duly served with 
process and on the 30th day of September. 1904. the -aid Courtney 
P. \\ inter appeared in Court. At the same time, a guardian ad litem, 
after formal selection by said Courtney P. Winter, was appointed to 
answer for him, and a formal answer of the said guardian ad litem 
was, on October 4. 1904, filed for and on behalf of the said minor. 

6. That sometime between September 21 and 26. 1904. the said 
Mahlon A. Winter directed the said Erminie L. W inter, who was at 
that time living with him in his residence. No. 1317 R Street, 
N. W. f to call up an attorney at his office by telephone and request 
said attorney to come to see her and to employ him as her attorney 
in said ease. 1 hat she did so call the said attorney who came to see 
her at No. 1317 R Street, and through fear of said Mahlon A. Win¬ 
ter and under his direction, she informed said attorney that she did 
not want to make any defense to said suit; and she neither answered 
the bill nor introduced any testimony in said cause. 

7. That on November 7, 1904, a joinder of issue was filed and 
the cause was referred to an Examiner in Chancery to take testi¬ 
mony. On Xo\ ember 29, 1904, two depositions on behalf of com¬ 
plainant were filed, one being the deposition of the defendant Mah¬ 
lon A. W inter, and the other the deposition of the defendant, Ida 
B. Creel, otherwise known as Ida B. Creel Winter. Upon hearing, 
the Court on January 12, 1905, re-committed the cause for the tak¬ 
ing of further testimony for the reason as the Court held that the 

husband, Mahlon A. Winter, was not a competent witness and 
81 therefore the testimony of the witness, Ida B. Creel, was not 
corroborated. 

8. That on January 13, 1905. the deposition of Courtney P. Win¬ 
ter, the co-respondent in said cause, was taken and filed, and on 
January 14, 1905, a decree was passed in said cause granting a 
divorce unto Mahloi; A. Winter from Erminie L. Winter a certified 
copy of which is filed herewith and marked “Exhibit A.” 

9. That upon information and belief, complainant avers that the 
allegations of Erminie L. Winter’s infidelity in said bill and the 
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testimony in support thereof are false and were known by the 
parties so testifying to be false. The said Erminie L. Winter as 
complainant believes and so avers has ever been a true and faithful 
wife unto the said Mahlon A. Winter and has never been guilty of 
the charges and acts of infidelity alleged in the aforesaid bill and 
contained in the testimony filed in the aforesaid cause whereon the 
hereinbefore mentioned decree was passed. 

10. That the said Mahlon A. Winter and Ida B. Creel in the 

Spring of 1005 on, to wit, the — day of-, 1905, went through 

the form of a marriage ceremony and since the said date they have 
cohabited and held themselves out as husband and wife in the City 
of Washington, District of Columbia, at No. 1317 R Street, N. W. 

11. That the said suit for divorce was filed by the said Mahlon A. 
Winter as part of a pre-arrangement and understanding between the 
said Mahlon A. Winter and the said Ida B. Creel that a divorce 
should he procured and, if secured, that they would thereafter be 
married and said divorce was procured for that purpose. And it 
was further agreed that the said Ida B. Creel should give testimony in 
the case. 

12. That at the time of the alleged commission of adultery and 
at the time the said suit was filed and the decree was passed therein 
as well as during the intervening time the said Erminie L. Winter 
was of unsound mind and had been for years prior, to wit, since 

1806, all of which facts were well known to the said Mahlon 
82 A. Winter and Ida B. Creel, as well as to Courtney P. Winter, 

and the said parties purposely, knowingly, wilfully and 
fraudulently imposed upon this Court as well as upon the attorney 
in said suit, by failing to impart the information of said facts to the 
counsel in the cause and to the Court. 

13. That although each of them knew’ it, neither the said Mahlon 
A. Winter. Ida B. Creel, nor Courtney P. Winter, in their evidence 
or in any other way, communicated the fact that the said Erminie L. 
Winter was of unsound mind or that she had ever been suspected of 
being of unsound mind to either counsel in said suit or to the Court. 
And the said Erminie L. Winter, bv reason of her insanity, did not 
so inform her counsel. That her said attorney never saw the said 
Erminie I,. Winter before he called upon her as hereinbefore men¬ 
tioned, and he then saw T her for less than twenty minutes and has 
never seen her since, and at that time he said nothing and heard 
nothing to cause him to suspect or suspicion that she w T as mentally 
unbalanced. And complainant alleges that her said attorney had 
neve/ been informed to the contrary until long after the decree for 
divorce was passed. 

14. That the said Erminie L. Winter has been actually damaged 
by the decree complained of by being deprived of the care, mainte¬ 
nance and support of the said Mahlon A. Winter to w T hich she is 
entitled as w’ell as of her dower right in and to certain real estate 
ow’ned by the said Mahlon A. Winter, known as Lot 57 in Square 
239, assessed at $5,900, as w r ell as her marital right in other real 
estate and personal property not now’ known to complainant. She 
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has also suffered greut injury in her good name and fame and been 
grossly scandalized. 

15. That the said Erminie L. Winter has a valid and meritorious 
defense to the action of divorce in that complainant can not only 
show, if given an opportunity that Erminie L. Winter was insane 
at the time of the alleged commission of adultery, but also 
83 at the time of the filing of said suit and the passing of the 
said decree, and furthermore, that the parties to said cause 
and the witnesses therein knew it and conspired to secure the said 
divorce, by suppressing and concealing the fact of Erminie L. Win¬ 
ter’s insanity, and also by giving false testimony {is to her adultery. 
\ hat the reason the defense of insanity was not made at the time was 
that the attorney who represented Erminie L. Winter did not know 
the fact and she was not in sufficient mental condition to acquaint 
him with it. 

1<>. That complainant further alleges that she can show that the 
*nid Mahlon A. Winter and Ida B. Creel, at the time the bill for 
divorce was filed and theretofore, had committed adultery with each 
other at 1817 R Street, N. W., in the City of Washington, D. C., 
and complainant alleges that this adulterous relationship led to the 
conspiracy to obtain the aforesaid divorce. That the said Erminie 
L. M inter did not inform her said attorney of this illicit relation¬ 
ship..which in itself would have been a complete defense to said bill 
for divorce. 

Premises considered, petitioner prays: 

1. That Mahlon A. Winter. Courtney P. Winter and Ida B. Creel 
he made parties to this bill bv the service of process requiring them 
to appear and answer the same by a day certain. 

2. I hat a guardian ad litem be appointed to appear, answer and 
defend for Courtney P. Winter. 

3* That the decree of divorce passed in equity cause No. 24919 
he declared void and set aside. 

4. For general relief. 

(Signed) MARY E. TANNER. 

WM. HENRY WHITE, 

WILSON & BARKSDALE, 

Solicitors for Complainant. 

Mary E. Tanner on oath says she has read the foregoing bill by 
her subscribed and knows the contents thereof; that the state- 
84 ments therein of her personal knowledge are true, and those 
made upon information and belief she believes to be true. 

(Signed) MARY E. TANNER. 

Subscribed and sworn to before me this 28th day of December 
1908. ’ 


(Signed) 

Tseal.] 

No tax.—C. G. 


CARRIE M. GREGORY. 

Notary Public. 
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85 That the plaintiff then moved the Court, to instruct the 
jury to return a verdict for the plaintiff in the sum of $60.00 

with interest as claimed in the declaration, upon the ground that no 
duress had l>een proven, and that the threat to file a civil suit is not 
and cannot l>e duress in contemplation of law; the Court overruled 
the motion to instruct the jury to direct a verdict in favor of the 
plaintiff; to which ruling of the Court the plaintiff excepted. 

Thereupon the plaintiff testified in rebuttal in substance that he 
had not seen Mr. Faris, prior to the time of the trial in the Munici¬ 
pal Court of the District of Columbia, and that he did not meet Mr. 
Faris in the oflice of Wilson & Barksdale and did not make the state¬ 
ments which Mr. Faris recalled were made by some Mr. White; that 
he signed the bill prepared by Wilson Barksdale and examined the 
data Mr. Barksdale had; that plaintiff then offered to show the 
sources of the data examined by the plaintiff which led him to the 
conclusion the bill should be filed to set aside the decree for divorce 
granted to the defendant in Equity Cause No. 24,919, to which offer 
the defendant objected and the objection was sustained by the Court 
to which ruling of the Court the plaintiff then and there 

86 noted an exception; that he did not recall that he had re¬ 
ceived anything for his services in the matter and there is 

no way that he knows whereby he can be compensated. 

Upon cross-examination of the witness, he was asked to identify 
a certain receipt signed by him and Mr. Barksdale acknowledging 
receipt of $500.00 as counsel fees, $35.00 dollars as costs and $00.00 
being the first payment under the agreement ; that he was also asked 
if he had endorsed a check which was then shown to him for the 
sum named in the receipt, which said check was made payable by 
M. A. Winter to the order of G. W. Faris and by latter made pay¬ 
able to William Henry White and Noel W. Barksdale, attorneys; 
that the witness said that he did endorse the check and that under 
the endorsement of the individual names was the endorsement of 
Wilson & Barksdale, to whom the check had l)een turned over; 
that he did not recall independently of the check and the receipt 
that the payments had l>een made to his order, but that he felt cer¬ 
tain that he received no part of the consideration thereof personally. 

Thereupon the plaintiff rested. 

The defendant announced that he had no further testimony. 

The plaintiff thereupon moved the Court upon the whole evidence 
to instruct the jury to return a verdict for the plaintiff for the sum 
claimed in the declaration upon the ground that there was no evi¬ 
dence in the case to show that there had been any duress practiced 
upon the defendant; that the Court overruled the said motion to 
direct a verdict; to which ruling the plaintiff noted an exception. 

That thereupon counsel for plaintiff arose for the purpose of 
making the opening argument to the jury and was about to proceed 
when the Court said that he thought the burden had shifted and 
ruled that the defendant should have the right to open and close the 
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arguments, to which ruling of the Court the plaintiff then 
8/ and there noted an exception; that thereupon, over the ol>- 
jection of the plaintiff, one of counsel for the defendant made 
the opening argument, then counsel for plaintiff continued the argu¬ 
ment and another of counsel tor the defendant closed the arguments. 

None of the testimony in Equity — No. *24.010 was reacHo or in 
the presence of the jury. 

The Court thereupon charged the jury in the following language: 


Gentlemen of the jury, the plaintiff here, Mr. \\ hite. as surviving 
trustee under this contract about which we have heard a great deal, 
brings this action against the defendant, Mr. Winter, to recover the 
sum of Sixty Dollars, representing a payment said and alleged to he 
duo by Mr. Winter on the second day of January, 1914, under the 
terms and provisions of said contract. 

As the case is presented to the Court and jury the defendant so 
sued admits that he executed this contract, admits that this pay¬ 
ment on the second day of January, 1914. was due, and admits that 
ho did not pay it. If the case rested there, those admissions of his 
would require at your hands a verdict for the plaintiff for the amount 
claimed. But it does not rest there. The defendant interposes a 
defense which, under the restrictions the Court has seen fit to impose 
as a matter of law, is confined to (he defense known as duress in ob¬ 
taining this contract. T his issue, therefore, is restricted to that con¬ 
tention made on behalf of the defendant, and since he has admitted 
what we sometimes call the prima facia case of the plaintiff, admit¬ 
ted it in such form that hut for the defense he now interposes the 
plaintiff would l>e entitled to a verdict and judgment, the burden of 
establishing the defense he thus makes is upon him. and he must sat¬ 
isfy you by a preponderance of the evidence of the duress of which he 
complains and which, if it occurred, rendered him without will of his 
own in the execution of the contract, and hence the contract was 
void. In the event you become satisfied from a preponderance of 
the evidence that it is true, your verdict should be for the defend¬ 
ant. 


^8 M hat is this doctrine or rule of duress which he invokes 

as a defense in this case? As I indicated to counsel. I can 
do no better than to read to you a definition by our own Court of 
Appeals on the subject: 

“Duress may be defined as a condition of mind resulting from 
such improper pressure that the will is overcome and an involun¬ 
tary act or contract induced; a condition of mind produced by an 
unlawful intimidation, and which results in the doing of an act 
which is not required by law.” 

Long age the Supreme Court of the United States used language, 
not precisely similar, but in substance the same, putting it in this 
wav: 

“Unlawful duress is a good defense to a contract if it includes such 
degree of constraint or danger, either actually indicted or threatened 
and impending, as is sufficient in severity or apprehension to over¬ 
come the mind and will of a person of ordinary firmness.” 
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In considering that definition in connection with the facts in a 
gi\en case, the jury never must be mislead by supposing that be¬ 
cause a person enters into a contract in order to avoid something 
that be doe.'- not like, that he fears or apprehends, that is disagree¬ 
able to him, that may bring him unpleasant and painful experiences, 
it would constitute duress. We all of us very frequently in the 
course of our lives do things that we do not want to do, but we do 
them in oidei to a\oid possibly more painful or unpleasant conse¬ 
quences. A situation such as that, where we do things under such 
circumstances, is not the result of duress as the law intends it by the 
definitions I have read to you. It must be the kind of coercion, as 
the courts say, that overcomes the will, and when the rule or doctrine 
of duress is invoked to get rid of a written contract that one has 
signed, it is done upon this theory, among others, that in order that 
there may be a valid contract, the parties contracting must have a 
contractual purpose, a contractual mind, an intention to enter into 
the contract voluntarily, though for some reasons the person mav 
not wish to do so, or may dislike to do so. Yet, if he approaches the 
execution of the contract voluntarily, though it is distasteful, that 
is not duress. It only amounts to duress when the will has become 
dominated by the coercive processes that have been brought to bear, 
so that when the party puts his signature to the contract, he is not 
entering into that contract voluntarily and of his own free will. 

So, applying those observations to the testimony in this 
89 case, it is incumbent upon you to find, if vou can conclude 
from the testimony in this case, that when the defendant, 
Mr. Winter, affixed his signature to this written contract, he did so 
not voluntarily, not in the sense that he acted freely of his own 
will, but that his mind and his will had been overcome by the repre¬ 
sentations and the coercive processes complained of by him in his 
action. Unless you do then you have a case of a man who has exe¬ 
cuted a formal contract, under seal, by which he obligated himself 
to pay to the other parties to the contract, as trustees or attorneys for 
the former wife, a stipulated sum of money per month during the 
rest of her natural life, unless she remarried. 

You have to consider the testimony that has been offered you, 
both on behalf of and against this contention. Are the circumstances 
related to you by the witnesses on behalf of the defendant, including, 
of course, the defendant himself, such as satisfy you gentlemen that 
when he signed that contract his mind and Will had been over¬ 
come? Or was it a case where it was distasteful—hateful, it may 
be—to him to sign that paper, but he did so knowing what he did 
with a voluntary purpose and will to sign it in order to get rid of a 
threatened litigation which promised, in his opinion, much of con¬ 
tumely to him and the members of his family? If he did it freely, 
though he objected to it, though the whole idea was hateful to 
him—if he did it freely of his own will, your verdict must be for 
the plaintiff. 

If, on the other hand, the testimony satisfies you that when 
Colonel Winter, on the 11th day of January, 1909, affixed his sig- 

7— 2996a 
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nature—if that was the date lie affixed it—to that contract, his will 
his nnnd, his resolution, were so overcome by the apprehensions and 
fears that had been engendered by the suggestions, if they were 
nothing worse, of a threatened litigation that would open up again 
to public scrutiny the old sore, the old family skeleton - if his will 
was so overcome bv what I characterize as the coercive processes 
brought to bear upon him—not saying that they are so, because you 
are to detcnnme it, but what is claimed to lie so—that it was not his 
will, he did not enter voluntarily into this contract, then, of course 
your verdict should be for him, because the claim which the plain- 
tilfn lakes rests upon the stipulations of that contract. 

JO Considering the testimony that is offered by the defendant 
in support of his contention, in support of the defense of 
duress, and ot course considering the evidence of the plaintiff coun¬ 
ter to that testimony, you are not to lose sight of the fact, and it 
should be considered by you with the other circumstances in the 
case, that for a period of over four years Colonel Winter observed the 
teims ot this contract and made the payments monthly as the con¬ 
tract requires Why did lie do it? I)id he do it because he still 
continued under this duress by which he contends he was induced to 
entei into this contract? Or did he do so liecause he had made a 
contract, a formal contract under seal, and was faithfully observing 

its terms? \ ou must give consideration to those aspects of the testi- 
mony in reaching a verdict. 

Written contracts, especially those that are executed with all the 
formality of a seal are not lightly to lie disregarded, are not lightlv 
o be set aside. There must 1* powerful considerations recognized 
by the law as justifying putting the ban of disapproval upon such 
written contracts, and if you find from the evidence that this duress 

Polio?w- r in' i fine< V. 0 y° u by ‘be Court, operated upon 
Colonel Winter at the time this contract was signed, then, no mat¬ 
ter though it is in writing, no matter though it has been formally 

executed under seal, nevertheless, he will not he held to the con- 
sequences of his conduct. 

The Court might say more to you. There has been some criticism 
and some characterization of the parties concerned in the neo-otia- 
t'on arid in the execution of this contract. I need hardly »av to 
you gentlemen that a jury such as you are not going to be quick 
to condemn. Ci izens and lawyers, officers of the court with a sworn 
duty to aid in the administration of justice, are not quickly to be 
condemned in a given transaction. There must be evidence where 
it becomes material, where it is in issue. But such questions are not 
inussuehere It is not whether Mr. Barksdale or the plaintiff here 

. a f tllat some . ma y characterize as unethical or unprofes¬ 
sional. Those are not in issue, and you must disregard them You 
must consider only whether what they did and what thev said took 
the shape of such coercion upon this defendant as rendered him 

helpless in their hands and he signed that contract under 
91 those circumstances. 

J I V ,• 1 do n r^ t , thi, ! k 1 can add anything more to aid you in your 
deliberations. Take the case. J 
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Mr. White: If the Court please, Mr. Wilson asks me to suggest to 
the Court that under the definition which you have followed there 
must l>e an unlawful coercion, and I suggest that in this phase there 
is nothing shown in the evidence which amounts to an unlawful 
coercion, or nothing you have suggested. So I ask a further charge 
that, this coercion, whatever it amounts to, must he unlawful, and if 
it is not unlawful, then it does not make any difference what effect 
it had on the defendant. 

The Court : The Court read the definition, and the gentlemen of 
the jury heard what the Court of Appeals said. 

Thereupon the jury retired and returned a verdict for the de¬ 
fendant. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for plaintiff to the rulings of the Court as to the 
exclusion and admission of evidence, the substance of the whole 
evidence being herein set forth in this bill of exceptions, and the 
ruling of the Court in refusing to instruct the jury to return a ver¬ 
dict for the plaintiff at the conclusion of the defendant’s testimony 
and the ruling of the Court in refusing to instruct the jury to direct 
a verdict in favor of the plaintiff at the conclusion of the whole 
testimony, and the ruling of the Court in refusing counsel for the 
plaintiff to open and close the arguments to the jury, were so taken 
by counsel for plaintiff then and therefore, before the jury retired, 
separately and severally, and said exceptions were then and there 
separately and severally duly noted upon the minutes of the Jus¬ 
tice presiding at the trial, and counsel for the plaintiff then and 
there prayed the Court to sign and seal this bill of exceptions, to 
have the same force and effect as if each of said exceptions were 
separately and severally set forth in a separate bill of exceptions; 
and at the request of counsel for the plaintiff the same is accord¬ 
ingly signed and sealed and made a part of the record in the cause 
now for then this 24th day of July, 1916, as and for the 3rd day 
of January, 1916, the date on which said bill of exceptions was 
submitted to the Court. 

F. L. SIDDONS, Justice. 

92 [Endorsed:! At Law. No. 56,837. William Henry 

White, Surviving Trustee, Plaintiff, vs. Mahlon A. Winter, 
Defendant. Bill of Exceptions. July 24- T6. M. 64, p. 78. Signed 
and ordered of record nunc pro tunc. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2996. William Henry White, surviving trustee, appellant, vs. 
Mahlon A. Winter. Court of Appeals, District of Columbia. Filed 
Aug. 4, 1916. Henry W. Hodges, Clerk. 
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IN THE 

Court of Appeals of the District of 

Columbia. 

William Henry White, 

Surviving Trustee, 

Appellant. 

v. 

Mahlon A. Winter, Appellee. 


BRIEF FOR APPELLANT. 

STATEMENT OF CASE. 

This case arises out of failure of the appellee to pay a 
cheek for sixty dollars, dated January 2, 1914, drawn in 
pursuance of an agreement under seal dated January 11, 
1909, between the appellee of the first part and William 
Henry White and Noel W. Barksdale, attorneys for 
Erminie L. Winter, of the second part, whereby it was 
agreed that said Mahlon A. Winter would pay to the 
said White and Barksdale, or the survivor, for and on 
behalf of Erminie L. Winter the sum of $60, and a 
like sum on the first day of February, 1909, and $60 
on the first day of each and every month during the 
life-time of the said Erminie L. Winter, or until her re¬ 
marriage, to the payment of which the said Winter bound 
himself, his heirs, executors, administrators and assigns. 
It was further provided that Mary E. Tanner, mother of 

(s) 
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said Erminie and Mrs. Anna C. Pollok, her friend, should 
in writing concur and approve the terms of the agreement. 
The agreement was signed by the parties in Washington 
where it was witnessed by G. W. Faris, business associate 
of Mahlon A. Winter and attorney for said Winter. 
Eater it was sent to Lynchburg, Va., to Fred Harper, 
attorney for Mahlon A. Winter, at Lynchburg, and 
there he obtained the signatures of Mrs. Tanner and 
Mrs. Pollok, which were witnessed by said Harper and 
S. V. Kemp, attorney for the Associated Charities of 
Lynchburg. Mahlon A. Winter prior to making the 
agreement went to Lynchburg with counsel, employed 
counsel there and made an investigation of facts deemed 
important by them. Under said contract 59 checks for 
$60 each, were paid covering a period of 59 months— 
first, upon the signatures of White and Barksdale, until 
the latter’s death, in February, 1911, and then upon the 
signatures of White and Wilson as arranged with Mr. 
Winter after Mr. Barksdale’s death. In addition to 
these payments, a fee of $500 was paid by check payable 
to Faris and by him endorsed to White and Barksdale, 
who endorsed and returned it to Wilson and Barksdale. 
The expenses of an investigation made by Noel W. 
Barksdale, including a trip to Lynchburg, Va., were also 
paid by Mahlon A. Winter through Mr. Faris. 

Mahlon A. Winter married Erminie L. Winter Novem¬ 
ber 18, 1891. In September, 1903, Ida B. Creel became 
housekeeper for the Winters; September, 1904, Mahlon 
A. Winter filed suit for divorce against Erminie L. Winter 
naming his son, Courtney P. Winter, bom January 14, 
1888, as co-respondent. Testimony of Mahlon A. Winter, 
and Ida B. Creel, the housekeeper, was taken. The case 
was re-referred to the examiner and the testimony of said 
Courtney P. Winter was taken and on January 14, 1905, 
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a decree for divorce was signed. Said Mahlon A. Winter 
married Ida B. Creel on the 29th day of May, 1905. 
There has been a child bom of said latter marriage. 

December 22, 1908, Wilson and Barksdale wrote a letter 
to Mahlon A. Winter (R. 24) in which he was informed 
that the attorneys were advised that the decree of divorce 
against Hrminie I*. Winter was procured while Krminie I*. 
Winter was insane and that acting upon information in 
possession of the attorneys which established this condi¬ 
tion, a bill had been prepared for the purpose of seeking to 
set aside the decree. It was suggested to Mr. Winter 
that if he had any valid reason to suggest why such a 
course should not be pursued, he, or his counsel were 
requested to call. His counsel did call and the arrange¬ 
ment was entered into as set out in the agreement on 
pages 11 and 12 of the record. After negotiations 
covering the time from about the date of the letter re¬ 
ferred to, up to the signing of the agreement, dated 
January 11, 1909, the appellee made the payments 
hereinbefore referred to. In these negotiations Mr. 
Winter had his business associate, former Representative 
in Congress, George W. Faris, and Fred Harper, Esq., of 
Lynchburg, Va., as his active counsel and also was 
frequently in consultation with his former counsel Mr. 
Leckie. From the date of the agreement up to, and 
including December, 1913, the said Mahlon A. Winter 
complied fully with his agreement and checks were paid. 
On January 2, 1914* payment of check No. 60, drawn in 
accordance with the arrangement made, was refused. A 
copy of said check is on page 12, of the record. This 
check was not paid, thereupon William Henry WTiite, as 
surviving trustee named in the agreement, brought suit 
and recovered judgment in the Municipal Court of the 
District of Columbia. From this judgment, said Mahlon 
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A. Winter appealed to the Supreme Court of the District 
of Columbia. On October 27, 1915, upon the trial, a 
verdict was rendered for the defendant. Motion for a 
new trial was made, argued and overruled. A motion for 
judgment non obstante veredicto, was also overruled, and 
judgment was entered for the defendant. The assign¬ 
ment of errors appears on pages 8 to 10 of the record. 

ARGUMENT. 

Because of the scope and importance of assignments of 
error 15, 17 and 19, they will be first treated in the argu¬ 
ment. 

Fifteenth, Seventeenth and Nineteenth Assignments of 

Error. 

It was error to refuse to instruct the jury at the con¬ 
clusion of defendant’s testimony to return a verdict for 
the plaintiff (R. 47). It was error to refuse to so instruct 
at the conclusion of all the testimony (R. 47). As these 
motions should have been granted it was error to refuse to 
enter judgment, notwithstanding the verdict. 

The only defense permitted to go to the jury was that 
of duress. Is there any evidence of duress? The most 
careful scrutiny of the record fails to disclose any duress 
whatever. The defendant Winter testified that he was 
disturbed when he heard of the threat to file a suit to set 
aside the decree (R. 23). He first learned it through his 
attorney, Mr. Leckie, in the summer of 1908 (R. 13). 
He received a letter from Wilson and Barksdale, dated 
December 22, 1908 (R. 24). He then requested his busi¬ 
ness associate, Hon. Geo. W. Faris, a lawyer and former 
member of Congress to take up the matter. After nego¬ 
tiations covering the period up to January 11, 1909, 
the agreement, under seal, was signed in Washington. It 
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was then sent to Fred Harper, Mr. Winter’s attorney in 
Lynchburg, and it was finally executed in his office on or 
about the 13th day of January, 1909, and then returned to 
Washington and delivered to White and Barksdale, attor¬ 
neys for Erminie L. Winter. The persons signing in the 
office of Mr. Harper were: Mary E. Tanner, mother of 
Erminie L. Winter, Anna C. Pollok, a charity worker in 
Lynchburg. These signatures were witnessed by Fred 
Harper, attorney for Mr. Winter and S. V. Kemp, attorney 
for the Associated Charities of Lynchburg. Mr. Leckie 
saw Mr. Winter frequently while these negotiations were 
going on, but he says not a word about any effect of the 
same upon Mr. Winter’s mental condition. Mr. Faris 
seems to have been present at all the negotiations, and 
assisted in making the investigations, but he does not tell 
of any effect which in the least indicated that Mr. Winter 
was acting under any stress of mind. Mr. Fred Harper, 
another attorney for Mr. Winter, made the investigation 
at Lynchburg for Mr. Winter, came up to Washington 
and conferred with him. He was brought from Lynch¬ 
burg and produced as a witness at the trial, but he says 
nothing whatever which shows that Mr. Winter was under 
any stress of mind whatever when these negotiations were 
pending or at the time the contract was signed. There 
are no other witnesses in the case who would know of his 
mental condition at the time, save Mr. Winter. He 
utterly fails to disclose any state of mind which approaches 
duress in any degree. He says he was disturbed when he 
heard of the threat, but what threat? It was merely a 
statement, as is clearly shown in the letter of Wilson and 
Barksdale, of a purpose to file in Court a bill seeking to 
set aside the decree which the attorneys were advised was 
procured while Erminie L. Winter was insane. He says 
he realized that if such a bill were filed it would make his 



family the center of scandal—that it would hold his son 
up to the ridicule of society as well as himself. He says 
he was informed that Wm. H. White had joined the 
attorneys Wilson and Barksdale and that they were 
going to proceed; that when this information was brought 
to him he w’as very much disturbed, that he finally 
decided to consult his business associate Mr. Faris and 
lay the whole matter before him. This is the extent of 
the testimony as to his mental disturbances, all of 
which appears to have occurred prior to the time he 
consulted his business associate, on or about December 
22, 1908. From that time on, he had three lawyers, 
two of whom placed their names upon the agreement, 
dated, January 11, 1909. He made his investigation 
assisted by able counsel, found the facts to be true as 
disclosed by Mr. Barksdale and to avoid the filing of a bill 
to set aside a decree, which it is alleged w r as wrongfully 
procured, he entered into the agreement under seal. 

Upon the return of Mr. Winter and Mr. Faris from 
Lynchburg, Mr. Faris was authorized by Mr. Winter to 
make the best settlement he could (R. 17). In view of 
Mr. Faris’ connection with the entire affair, his testi¬ 
mony is most important. He went to Mr. Barksdale 
and said he had been asked to see if he could help Mr. 
Winter in the matter, and told Mr. Barksdale that if 
he wanted to talk to the witness he would be glad to 
hear him; that Mr. Barksdale met him on the same basis 
and told him about this controversy, opened it up with 
the witness just as if he had come seeking information 
at first hand; witness told him he wanted the situation 
from his viewpoint; then he reported to Mr. Winter 
and Mr. Leckie as well; that he never took a step in 

Note: —Word 3, line 23, page 17 of the Record, should be “witness” 
instead of "Winter.” This note is made by agreement of Counsel. 
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this matter without conference with Mr. Leckie and was 
doubtless as many times in Mr. Leckie’s office as Mr. 
Barksdale’s office; * * * that Mr. Leckie was very 

busy and that witness did the running around for him 
in this matter and Mr. Winter; the Colonel says witness 
was his counsel; some days after the first interview with 
Mr. Barksdale in which he laid before witness the his¬ 
tory of this case, and in detail how it came to his office 
through this lady who was given to charitable action 
down in Lynchburg; * * * that he had looked up 

the record, had ascertained all he could as to the facts 
of the divorcement, and the failure to make any provi¬ 
sion for this woman in the divorce proceedings, and 
the conclusion they had come to was that an injustice 
had been done her and before they got through, witness 
was informed that unless Mr. Winter made some money 
settlement of the matter an attempt would be made to 
open up this divorce decree; that Mr. Barksdale so 
informed him and witness reported to Mr. Winter and 
to Mr. Leckie (R. 16). Mr. Winter was desirous of 
making the most thorough investigation possible into 
the situation of his former wife; that witness’ recollec¬ 
tion is that Mr. Leckie called Senator Daniel’s law firm 
at Lynchburg. Mr. Winter and witness went to Lynch¬ 
burg; that Senator Daniel’s son-in-law, Mr. Harper, a 
lawyer for Mr. Winter, was active in the investigation of 
the situation at Lynchburg and ascertained and reported 
to Mr. Winter and the witness the substantial stiuation 
and condition at Lynchburg that Mr. Barksdale had dis¬ 
closed to the witness here (R. 16-17). Then it was that 
Mr. Winter authorized the arrangement to pay money 
for the benefit of Erminie L. Winter. It was Mr. Winter’s 
knowledge of the facts and his investigation , aided by 
counsel , that led him to the conclusion that he ought to 




make a money settlement and not the proposed bill 
which caused Air. Winter to enter into the agreement 
under seal. It is apparent from the testimony of Mr. 
Paris that he did not see the proposed bill until after Mr. 
Winter had authorized him to make the settlement. The 
settlement had already been advised also by Mr. Harper, 
who, up to this time had not been in Washington in con¬ 
nection w r ith this affair, and who had not, at the time the 
settlement was authorized, seen the bill. It follows, 
therefore, that the allegations of the bill could not have 
been communicated to Mr. Winter, and could have had 
no influence upon his mind at the time that he felt that 
he ought to make the settlement and authorized it. It 
is also noteworthy in this connection that Mr. Winter 
testified that an attempt was made to get $300 per month, 
whereas the largest sum discussed, according to Mr. 
Faris, attorney for Winter, was $100 per month. This 
reflects somewhat upon the accuracy of Mr. Winter’s 
statement and the value of his testimony. 

It is apparent there were just two courses open. If 
the decree was wrongfully obtained, then Mrs. Winter 
was entitled to this maintenance from her husband, and 
also had dower rights in his property. Maintenance 
could be had only in one of two ways: either by settle¬ 
ment of a sum upon her by way of maintenance or by 
re-establishing her martial status. After the fullest 
investigation, the attorneys for Mr. Winter and those 
who were acting for Mrs. Winter were agreed that an 
adjustment was desirable and that maintenance should 
be furnished to Erminie L. Winter. Thereupon the 
agreement, under seal, was entered into and lived up to 
by the defendant Winter for a period of 59 months. 
Either Airs. Winter was insane or she was not insane at 
the time of the decree of divorce. If insane, she was 
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entitled to maintenance from her husband as the testi¬ 
mony shows that he was well able to pay the sum neces¬ 
sary and she was in need. This arrangement was not 
made for a large sum of money to be paid at once into 
the hands of Erminie L. Winter, but was a small sum 
of $60 per month to be paid each month to trustees for 
her maintenance and support. It was required that the 
mother of Erminie L. Winter, Mary E. Tanner, and 
Mrs. Anna C. Pollock should in writing concur in and 
approve the terms of the settlement. This was done 
for some reason. Mrs. Winter did not sign the papers 
and the conclusion is irresistible that all the parties who 
signed that instrument were of the opinion that Erminie 
L. Winter was incapable of acting for herself in that 
behalf. The right to support and dower were valuable 
rights. Can it be duress that a mere property right is 
claimed? Were not the facts dealt with, within the 
knowledge of living witnesses, and in accessible records 
which not only could be, but actually were examined and 
considered by his attorneys and by the defendant per¬ 
sonally? Can it be duress to say that a civil suit in the 
courts will be brought to set aside a decree procured 
against a woman while she was insane, when such a 
suit is the only probable redress for plaintiff’s beneficiary 
shown by the facts at hand, and where the defendant 
has not denied that he did divorce his wife while she 
was insane? Neither Mr. Winter nor any other witness 
has suggested in any Way that Mrs. Winter was not 
insane at the time of the decree of divorce. The record 
discloses these facts: Erminie L. Winter, in Lynchburg, 
becomes the subject of consideration by its Associated 
Charities, and that something develops as to her sanity 
or insanity is shown at the trial. Attorneys are consulted 
in Washington. They find that Winter divorced Erminie 





L. Winter for adultery with his 16-year-old son (whom 
she had cared for as a mother and taught since he was 
four years old), on the testimony of Winter, his house¬ 
keeper, and that son. Shortly after the divorce Winter 
married the housekeeper. If Erminie L. Winter w r as 
insane when her acts complained of were committed, if 
they were committed, she is entitled to dower and main¬ 
tenance. The interest of the Associated Charities shows 
that she was in need. The facts as to the insanity are 
considered by her new attorneys and her former attorney 
in the divorce proceedings. Every means is afforded 
Mr. Winter and his attorneys to get the facts as to the 
insanity of Mrs. Winter, and Mr. Winter and his attor¬ 
neys found substantially the same facts as Mr. Barksdale 
had disclosed to Winter’s attorneys. They not only had 
the information which Mr. Winter had before this inves¬ 
tigation but were given the fullest details of the data in 
the possession of Wilson and Barksdale and supplemented 
that by going to Lynchburg, Virginia, and making an 
investigation of their own. They talked with Erminie L. 
Winter, with her mother, with her uncle, with a lady 
friend and with the attorney for the Associated Charities. 
Immediately after this trip to Lynchburg, Mr. Winter 
instructed Mr. Faris to make the settlement and the 
settlement is now in the agreement of January n, 1909. 
Not only did he agree to pay the $60 per month for the 
maintenance and support of Erminie L. Winter, but he 
paid certain other expenses incurred by Mr. Barksdale 
and an attorney’s fee of $500. Evidently Erminie L. 
Winter could not pay such expenses and fees. Then Mr. 
Winter for 59 months paid these monthly installments, as 
maintenance, to recover one of which this suit is filed 
and he now says that the mere threat of this civil suit 
made him sign this agreement and that the fear that the 



suit would be filed compelled him for 59 months to make 
these payments. After 58 payments had been made, 
Erminie L. Winter went to his home and told his present 
wife, formerly his housekeeper and witness in the divorce 
proceedings, of the existence of the contract and that 
Erminie Winter was receiving these payments. He 
gives that as a reason for discontinuing the payments, 
though he made one payment thereafter. Upon the 
strength of a written opinion by counsel then employed 
by him, he ceased further payments (R. 25). He thus 
explains that he stopped the payments because he was 
advised in December, 1913, that he was not legally liable 
to make them. It therefore follows that up to that time, 
he thought it was his legal duty to make them. Mr. Winter, 
nowhere, even now, denies the insanity of Erminie Winter. 
He was acquainted with all the facts. He does not assert 
that anyone has based the claim upon any false or even 
inaccurate assertion. There is nothing in this record 
that can be construed to be unlawful, on the part of 
Erminie Winter or her attorneys or agents. 

Must it not be conclusively presumed that Erminie 
Winter was insane, that she had a valuable property right 
in her marriage and that it could be asserted in court? 
That right was the proper subject of amicable settlement 
and a valuable consideration therefor. The settlement 
was reasonable and fair, as testified to by Mr. Winter’s 
own witnesses and attorneys. His own prior misdeeds in 
divorcing an insane wife, his subsequent marriage and the 
birth of a child, cannot take away Erminie Winter’s 
rights, nor amount to duress. Everything shows her 
trustee to be properly asserting her just claim, and nothing 
in the record can possibly be construed to amount to 
improper pressure or unlawful intimidation. Mr. Winter’s 
act was one required by law, namely, the reasonable 
support of an insane wife. 



What, then, is duress? 

Duress is that degree of constraint or danger, 
either actually inflicted or threatened and impend¬ 
ing, sufficient to overcome the mind and will of a 
person of ordinary firmness. 

Anderson, Law Diet.; Brown v. Pierce , 74 U. S. 7 
Wall. 214; Baker v. Morton , 79, U. S. 12 Wall., 157; 
brench v. Shoemaker , 81 U. S. 14 Wall. 332. 

In U. S. v. Huckabec, 16 Wall. 414-432, the Court said: 

“ Unlawful duress is a good defence to a contract 
if it includes such degree of constraint or danger, 
either actually inflicted or threatened and impending! 
as is sufficient in severity or apprehension to over¬ 
come the mind and will of a person of ordinary 
firmness. Decided cases may be found which deny 
that contracts procured by menace of a mere battery 
to the person, or of trespass to lands, or loss of goods, 
can be avoided on that account, as such threats it is 
said are not of a nature to overcome the will of a 
firm and prudent man; but many other decisions of 
high authority adopt a more liberal rule, and hold that 
contracts procured by threats of battery to the 
person or of destruction of property, may be avoided 
by proof of such facts, because, in such a case, there 
is nothing but the form of a contract without the 
substance. Positive menace of battery to the person, 
or of trespass to lands, or of destruction of goods, 
may undoubtedly be, in many cases, sufficient to 
o\ ercome the mind and will of a person entirely 
competent, in all other respects, to contract, and it 
is clear that a contract made under such circum¬ 
stances, is as utterly without the voluntary consent 
of the party menaced, as if he were induced to sign 
it by actual \iolenee; nor is the reason assigned for 
the more stringent rule, that he should rely upon the 
law for redress, satisfactory, as the law may not afford 
him an\ thing like a sufficient and adequate compen¬ 
sation for the injury.” 



“To constitute coercion or duress which will be 
regarded as sufficient to make the payment in¬ 
voluntary, * * * there must be some actual or 

threatened exercise of power possessed, or believed 
to be possessed, by the party exacting or receiving 
the payment over the person or property of another, 
from which the latter has no other means of im¬ 
mediate relief than by making the payment. As 
stated by the Court of Appeals of Maryland, the 
doctrine established by the authorities is, that ‘a 
payment is not to be regarded as compulsory, unless 
made to emancipate the person or property from an 
actual and existing duress imposed upon it by the 
party to whom the money is paid. ’ 

Mayor and City Council of Baltimore v. Lefferman, 4 

Gill, (Md.), 425.” 

Lonergan v. Buford, 148 U. S., 581, 590. 

Radich v. Hutchins, 95 U. S., 210, 213. 

“When a party, without force or intimidation, 
and with a full knowledge of all the facts in the case, 
accepts, on account of an unliquidated and contro¬ 
verted demand, a sum less than what he claims and 
believes to be due him, and agrees to accept that sum 
in full satisfaction, he will not be permitted to avoid 
his acts on the ground of duress.” 

U. S. v. Old Settlers, 148 U. S., 427, 473. 

In Chesebrough v. United States, 192 U. S. 253, 259, . 
the court said: 

“Generally speaking, even a protest or notice 
will not avail if a payment be made voluntarily, with 
full knowledge of all the circumstances, and without 
any coercion by the actual or threatened exercise of 
power possessed, or supposed to be possessed, by the 
party exacting or receiving the payment, over the 
person or property of the party making the payment, 
from which the latter has no means of immediate 
relief than such payment.” 


Fulton v. Hood, 34 Pennsylvania State, 365, 75 Am. 
Dec. 664, is a case where judgment was entered on bond 
and warrant of attorney in favor of Hood & Company, in 
the sum of twenty thousand dollars. Three years after¬ 
wards upon the application of the defendant Fulton, 
judgment was opened and he was let into a defense. 
The bond was given by defendant to insure the payment 
of indebtedness by his sons to Hood & Company. The 
Court refused the offer of the defendant to prove that 
before and at the time when the bond was written one of 
the plaintiffs 

“represented that he had authority to settle the 
claims of certain creditors and that unless the bond 
was executed, they would indict the sons of the 
defendant for obtaining goods under false pretenses 
and send them to the penitentiary; that they had 
determined to do so; and that these representations 
were untrue. It is not easy to see how this, if proved, 
would have been at all material. The alleged 
representations were not assertions of existing facts, 
but, at most, of intentions in their nature almost 
incapable of proof or of disproof, and in no particular 
affecting the consideration of the bond. That they 
may have presented a motive inducing the father to 
secure the debts due from his sons is possible. But a 
party who seeks release from the obligation of his 
bond, on the ground of actual fraud or misrepresenta¬ 
tion, must establish that there was a false representa¬ 
tion of a matter of substance, important to his inter¬ 
ests, and actually misleading him to his hurt. A 
false affirmation of a matter resting in opinion, or 
even of a fact equally open to the knowledge or 
inquiry of both parties, is not available for any such 
purpose. Here the parties dealt upon equal terms. 
There was no relationship of confidence between 
them. * * * 1 he defendant having failed in 

obtaining the admission of the evidence thus offered 
to establish fraud and misrepresentation, next offered 
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it to show duress and undue influence. Coupled 
with it, was the additional fact that the defendant was 
nearly sixty-six years old; that he had a mind easily 
influenced and excited; and that he was unduly 
influenced and excited by the threats and misrepre¬ 
sentations of Bonbright. There was no proposal to 
show that he was under any physical or mental 
constraint, or that his mind was not perfectly free to 
assent or dissent from the contract. What was 
meant by the expression ‘unduly influenced,’ was 
left entirely undefined. The duress proposed to be 
shown, was duress per minas , and that, not of threats 
made against the defendant, or his property; nor 
were they threats of any illegal act, but of a resort 
to a court of law. Nothing more than this statement 
is necessary to vindicate the action of the court 
below in rejecting the evidence.” 


In Sulzner v. Cappean-Lcmley , etc. Company , 234 Pa. 

St. 162, 39 L. R. A. (N. S.) 421, 422, the court said: 

A person is supposed to possess ordinary firmness 
unless it is shown that by reason of age or other 
sufficient cause he is weak or infirm. 

Union Nat. Bank v. Dcrsham } 15 W. N. C. 541. 

‘‘The constraint that takes away free agency and 
destroys the power of witholding assent to a contract 
must be one that is imminent and without immediate 
means of protection, and such as would operate upon 
the mind of a person of reasonable firmness. 

Motz v. Mitchell , 91, Pa. 114, 117.” 

“Where a married woman, whose husband had 
been arrested on a civil warrant for a claim of $600, 
obtained by fraud, executed deeds in trust to secure 
by the payment of that and other debts to the extent 
of $7,100, it was held that they were not obtained by 
duress, inasmuch as she was told that he could be 




released on $500 bail, and was given opportunity to 
secure independent counsel.” 

Bianchi v. Leon , 138 App. Div. 216, 122 N. Y. 
Supp. 1004. 


“A wife signed an obligation in renewal of one by 
her husband, by reason of a statement of one who was 
a surety on her husband’s obligation, to the effect 
that if she did not then sign the obligation, it would be 
a great detriment to her husband, and result in loss 
and damage to him, is held not to have been obtained 
by duress. Ordinarily, it is not duress to bring or 
threaten to bring an action to enforce a valid obliga¬ 
tion, nor to do that which a party has a legal right to 
do. The court defined duress to be ‘that degree of 
constraint or danger, either actually inflicted or 
threatened and impending, which is sufficient in 
severity or apprehension to overcome the mind and 
will of a person of ordinary firmness.’” 

U. S. Banking Company v. Veale, 84 Kan. 385, 
114 Pac. 229, 37, L. R. A. (N. S.) 541. 


“A mortgage executed by a wife upon her separate 
property, to indemnify a surety upon the official 
bond of her husband, and who had misappropriated 
the funds coming into his hands by virtue of his 
office, in the hope that, or upon assurance from her 
husband that, the execution of such a mortgage 
would save him from arrest and imprisonment, is 
not void for want of sufficient consideration. Nor 
is it void as having been obtained under duress, 
where it appears that the mortgagee neither in person 
nor through an attorney or agent resorted to any 
undue means by way of threats or deception to obtain 
the execution of such mortgage. 

Bode v. Jussen, 93 Neb. 482, 140 N. W. 768; 
Jussen v. Bode, 93 Neb. 490, 140 N. W. 771.” 
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Threat to attach bank account for note not due is not 
duress, though bank refuses to pay check already out¬ 
standing. 

Flack v. National Bank of Commerce, 8 Utah, 193, 
17 L. R. A. 583. 

Where the only coercion influencing the peron’s mind is 
the fear of the consequences of his own criminal act, it is 
not duress in and sense. 

Felton v. Gregory, 130 Mass. 176. 

In De La Cuesta v. Ins. Company, 9 L. R. A. 632-3, it 
was held that— 

“ If a demand made upon a person for the payment 
of money is illegal, and he can save himself and his 
property in no other way, he may pay under protest 
and recover back the payment; but if other means are 
open to him by a day in court or otherwise, he must 
resort to such means.” 

“A declared intention not to recognize a right, is 
not duress.” 

The court in this case said: 

“We may concede that the action of the company 
placed him in a ‘dilemma’; he had to choose be¬ 
tween two roads, neither of which he may have re¬ 
garded as safe. In other words, he was uncertain 
as to his legal rights under the scheme proposed by 
the Company. The ‘dilemma’ was the uncertainty 
of the law. There was no other pressure or duress 
that caused the payments. However great the 
uncertainty of the law may be in particular cases it 
has never been supposed to amount to duress of either 
person or goods. It was nothing more than is 
experienced by every lawyer in the course of his 
practice. He is often called upon to advise where the 
law is uncertain, and in all such cases the client must 
take the risk.” 





A mere threat of legal proceeding is not enough to make 
out a case of duress. 

Fisher v. Bishop , 36 Hun. 112. 

Seymour v. Prescott 69 Me. 376. 

Threats of civil suits and of ordinary proceedings 
against property are not enough. 

Morse v. Woodworth, 155 Mass. 233; Buck v. Axt., 
85 Ind. 512; Snyder v. Braden , 58, Ind. 143. 

A note was given to settle a case where a son was sued 
civilly for assault and battery. It was held there was no 
duress, though the son was criminally liable. 

Mascolo v. Montesanto, 61 Conn. 50. 

In Hilborn v. Bucknam , 78 Me. 482, the plaintiff 
claimed defendant had obtained $1,075 by duress and 
recovered judgment below. Upon appeal, it was reversed, 
the Court said: 

"The plaintiff was at no time arrested. He was 
not in express terms, threatened with arrest. It 
may be true, as contended by his counsel, that he was 
made to believe that he would be arrested if he did 
not settle; but no direct threats of arrest were made. 
But suppose such threats had been made—suppose 
that instead of leaving it to inference, he had been 
told, in so many words, that if he did not settle, he 
would be prosecuted both civilly and criminally— 
still, such threats, under the circumstances in this 
case, would not constitute duress. It is not duress 
for one, who believes that he has been wronged, to 
threaten the wrongdoer with a civil suit. And if 
the wrong includes a violation of the criminal law, 
it is not duress to threaten him with a criminal 
prosecution. It is not to be supposed that a man, 
smarting under a sense of wrong and injury, such as 
the defendants in this case suffered, will not use 
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some threats. It is not human nature to exercise 
such restraint. It is unreasonable to expect it, and 
the law does not require it.” 

It is not duress for one who believes that he has been 
wronged to threaten the wrongdoer with a civil suit. 
And if the wrong includes a violation of the criminal law, 
it is not duress to threaten him with a criminal prosecution. 

Thorn v. Pinkham , 84 Me. 101-2. 

When one demands money under a claim of right and 
uses no other means to obtain it than importunity and 
persistency, or threat expressed or implied, of resort to 
litigation to obtain it if it is not voluntarily paid, and 
the one of whom the money is demanded has time for 
consideration and deliberation, and to obtain the advice 
of counsel or friends and the money is then voluntarily 
paid to settle the demand, it cannot be recovered back 
though the demand is illegal and unjust. 

Parker v. Lancaster, 84 Me. 512. 

In an action to recover moneys paid by a father and 
brother to protect a son and brother from conviction on 
a charge of embezzlement, it was held there being advice 
given by the brother who was a lawyer that a settlement 
had better be effected as the matter was punishable 
criminally, but there was no actual threat of prosecution, 
the money paid was not recoverable on the ground of 
duress. 

St. Louis, etc. R. Co. v. Thomas, 85 Ill. 464. 

In Youngs v. Simm, 41 Ill. App. 28, a note was given 
under the belief that if not given, the son would be 
arrested for obtaining money by false pretenses. It 
was testified that son and mother executed the note 




solely because they believed the threat would be carried 
out. It was not shown that the mother had any reason 
to believe or fear that the plaintiff had means at hand 
for carry ing out the threat and there was no lack of oppor¬ 
tunity or time to consult friends and counsel, the son 
being perfectly free and neither he nor his mother were 
shown to be agitated or excited, the court held duress 
was not shown. 

A person executed a deed after being threatened with 
arrest by a pretended officer and after the man demanding 
the deed had slapped him and shown him a pistol; but 
the acts occurred sometime before the execution of the 
deed, in the meantime a disinterested person had been 
consulted by the grantor as to the propriety of executing 
the deed. 

Held that there was no such duress or fraud as would 
avoid the deed. 

Rendleman v. Rendlcman, 156 Ill. 568. 

Money cannot be recovered back in a court of law, 
when party has the right either to litigate the question 
or to submit to the demand. 

M. & C. C. of Balto. v. Lcjfcrntan, 4 Gill 425. 

In Harris v. Tyson , 24 Pa. St. 347, it was held “duress 
to invalidate a deed must be of the person. A threat to 

sue the grantor for a good cause of action will not invali¬ 
date it.” 

A person is not under duress for which his deed will 
be set aside if he is not threatened with great bodily 
harm nor with a criminal prosecution in case he fails to 
sign the deed, although the pressure under which he is 
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placed is about as effectual as though force or criminal 
prosecution were threatened. 

Stokes v. Anderson , 118 Ind. 533, 4 L. R. A. 313. 

The most we have in the case here is that Mr. Winter 
says that he was disturbed, very much disturbed, but 
there is no definition of the word disturbed or what was 
meant by the expression further than that he did not want 
the suit brought. Mr. Winter was entirely free to assent 
to the contract or not to do so. He chose to assent under 
the advice of his counsel, rather than face a civil suit to 
set aside a decree of the court. 

This agreement was a compromise of the differences 
existing between Mahlon A. Winter and Erminie L. 
Winter. It follows, therefore, that Mr. Winter cannot 
set aside the agreement. 

Representations by a man that his wife’s refusal to 
secure a divorce from him greatly embarrasses him in his 
business, and that the continued refusal will compel him 
to leave the State, are not such duress as to entitle her to 
a vacation of a collusive decree secured in consequence 
thereof. 

Robinson v. Robinson (Wash.) 51 L. R. A. (N. S.) 

534, 138 Pac. 288. 

A man had to marry a girl or face prosecution, he 
claimed to be innocent. Held that as he made his elec¬ 
tion to escape prosecution on charge of seduction that 
the marriage was not under duress. Force to constitute 
duress must be unlawful. 

Griffin v. Griffin , 130 Ga. 527, 16 L. R. A. (N. S.) 

937 , 39 - 40 . 

A’s cattle were trespassing on B’s land and in order to 
get his cattle, A gave undertaking to pay the damages 
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or return the cattle. Held not duress though proceedings 
by distraint would have been held invalid. 

Saxton v. McNair, 71 Wis. 459, 37 N. W. 439. 

“ The service, or threatened service, of legal 
process to attach property in a civil action, does not 
constitute duress so as to avoid an agreement com¬ 
promising and settling the action.” 

Bolin v. Metcalf, 6 Wyo. 1, 71 Am. St. Rep. 898, 
42 Pac. 12, 44 Pac. 694. 

‘ Mere threats to sue upon a claim to which there 
is a good defense and to arrest upon civil process the 
person against whom the claim is made, is not such 
duress as will avoid a promise made to compromise 
and settle the claim.” 

Dunham v. Griswold, 100 N. Y. 224, 3 N. E. 76. 

“Threats of prosecution and arrest do not con¬ 
stitute duress, so as to avoid a promise of settle¬ 
ment made by the threatened party, unless they 
constrained his will, so that without them he would 
not have made the promise at all.” 

Ibid. 

“A compromise and settlement of a claim in liti¬ 
gation, made by a defendant while under arrest upon 
civil process in a suit, in order to secure his discharge 
from imprisonment, cannot be avoided upon the 
ground of duress, even if no cause of action actuallv 
existed.” 

Clark v. Turnbull , 47 N. J. L. 265, 54 Am. Rep. 157. 

It, therefore, appears that Mr. Winter’s mental dis¬ 
turbance, did not amount to duress. He had ample time 
to consult counsel and friends, made his investigation and 
with all the facts before him compromised the claim which 
was made for maintenance. It is, furthermore, con- 
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clusively established that Mr. Winter’s mind was not of a 
type which could be easily disturbed by the suggestion of 
a family scandal. 

If the agreement had been procured by duress, is it 
possible that it can be claimed that he did not ratify the 
agreement? For 59 months after full knowledge of the 
facts, he paid the sum of $60 per month. After Mr. Barks¬ 
dale’s death, he recognized the contract in another way, 
by substituting Andrew Wilson, for Noel W. Barksdale, 
in that behalf. There is no suggestion anywhere that he 
was urged to do this and it was doubtless done by Mr. 
Winter, upon the mere suggestion of a death. At the time, 
therefore, February 1911, he does not claim that any 
threat was made, or that there was any force or influence 
exercised. It will be noted that these payments were 
made to the attorneys representing the interests of Mrs. 
Winter. Two payments, however, of a different character 
were made, after the signing of the agreement, namely, the 
payment of $500 to George W. Faris by Mr. Winter. 
Another sum of $35 was also paid to said Faris, to be 
used to reimburse Mr. Barksdale for expenses incurred 
by him in his investigation. The checks representing 
these sums were subsequently delivered by Mr. Faris to 
Mr. Barksdale. There does not appear anywhere to be 
any complaint concerning the sums thus paid, and which 
were, in fact, a ratification of the agreement which had 
already been signed. 

A contract procured by duress is merely voidable. 
Where it is sought to avoid a contract because induced by 
duress, the persons seeking such avoidance must proceed 
within a reasonable time after the removal of the duress. 
If he remains silent for an unreasonable length of time, or 
if he keeps property which he may have acquired under 
the contract or recognize the validity of it, either by 



making payments thereon, or otherwise, he will be held to 
have elected to waive the duress and ratify the contract. 

io Ency. of Eaw, 337, Carver v. U. 5 ., 111 U. S. 609. 

Parties claiming relief from fraud must act with the 
utmost diligence and promptness, in discovering and in 
claiming to be relieved from it. 

Brown v. Piper , 91 U. S. 37. 

The election to rescind or not to rescind a fraudulent 
contract, once made, is final and conclusive. 

Pence v. Langdon , 99 U. S. 578. 

W here a party desires to rescind a contract upon the 
ground of mistake or fraud, he must upon the discovery 
of the facts, at once announce his purpose and adhere to it. 

Grymes v. Sanders , 93 U. S. 55. 

To the same effect are the following cases: 

Griswold v. Hazard , 141 U. S. 295. 

McLean v. Clapp , 141 U. S. 432. 

Hoyt v. Latham , 143 U. S. 567. 

Shappiro v. Goldberg , 192 U. S. 242. 

It is clear, therefore, that there was no duress, and if 
there had been, the contract was ratified and duress 
was not available as a defense in this case. It was, there¬ 
fore error not to direct a verdict in favor of the plaintiff. 

Judgment may be entered non obstante veredicto where 
it is apparent from the defendant’s plea that he can have 
no merits. 23 Cyc. 778. 

Williams v. Anderson , 9 Minn. 50. 

Murray v. Blackledge , 71, N. C. 492. 

Lough v. Thornton , 17 Minn. 253. 

Ballou v. Harris , 5 R. I. 419. 

Slivitski v. Wien, 67 N. W. 730, 93 Wis. 460. 
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If there is a failure of evidence, judgment non obstante 
veredicto should be entered. 

Merritt v. Great Northern Railway Co. f 81 Minn. 496. 

84 N. W. 321. 

Glcnnon v. Erie Railway Company , 180 N. Y. 562. 

73 N. E. 1124. 

Meehan v. Great Northern Railway Co., 101 N. W. 183. 

Richmire v. Andrews Elevator Company , 11 N. D. 

453. 92 N. W. 819. 

Casety v. Jamison , 35 Wash. 478, 77 Pac. 800. 

Baxter v. Cov. Mutual Life Ass’n., 81 Minn. 1, 

83 N. W. 459- 

First Assignment of Error. 

The issue in this case is the liability of Mahlon A. 
Winter upon the check (R. 12) and the agreement (R. 
11, 12). The pleadings and testimony in Winter v. 
Winter Equity 24919, (R. 26-43) has no bearing whatever 
upon the issue in this cause. They referred solely to 
the cause in which they were filed. They were exhibited 
to the jury and reference was made thereto. Because 
they were immaterial, irrelevant and incompetent, so far 
as any issue in the case here is concerned, their admission 
tended to confuse the jury and could only lead the jury 
to conclude that because offered and admitted that they 
were of evidential value in favor of the appellee in this 
case. The Court committed error in admitting said 
pleadings and testimony (R. 13). The first axiom of 
admissibility is none but facts having rational probative 
value are admissible. Wigmore Sec. 9. 

Second Assignment of Error. 

The Court erred in admitting in evidence the transcript 
of the stenographer’s notes of the statement of the 
witness, George W. Faris, taken in the Municipal Court 
which was rejected by the Municipal Court. George W. 




Fans was not a party in the sense of Sec. 1065 of the Code 
and under that section the part of the statement objected 
to, was not admissible. (R. 13, 17-19). The part of 
Mr. Faris’ statement objected to, was not received as 
testimony by the Municipal Court and was improperly 
receiv ed on appeal. The Municipal Court excluded the 
portion objected to and excepted to. The witness was 
not cross-examined upon it and hence it did not and 
could not become evidence. Section 1064 of Code, refers 
to parties. It is apparent Section 1065 refers to parties. 
Its language is, as follows: 

If a party, after having testified at a time when he 
was competent to do so, shall die or become insane or 
otherw ise incapable of testifying, his testimony may 
be given in evidence in any trial or hearing in relation 
to the same subject matter between the same parties 
or their legal representatives as the case may be; and 
in such case the opposite party may testify in opposi¬ 
tion thereto. ^ 

Third Assignment of Error. 

1 he admission of the bill (R. 43-60) prepared to be filed 
to set aside the decree of divorce was error. This bill was 
never seen by Mr. Winter. It is evident from the testi¬ 
mony of the witness, Faris, who chiefly conducted the 
negotiations for Mr. Winter, that he did not see it until 
after he had been authorized by Winter to make a settle¬ 
ment. Mr. Winter told Mr. Faris, upon their return from 
L>nchburg, to go ahead and make the best adjustment he 
could and he at once saw Mr. Barksdale (R. 17). It, 
therefore, appears that the said proposed bill was not 
material and not revelant to the issue in this case and 
should not have been admitted in evidence. 
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Fourth and Fifth Assignments of Error. 

The reasons of Fred Harper for advising Mr. Winter to 
enter into the contract are entirely immaterial. It does 
not appear that his reasons were ever communicated to 
Mr. Winter, or that his reasons were known to Mr. 
Winter, prior to the trial of this cause. It was, therefore, 
wholly improper to allow Mr. Harper to testify as to his 
reasons. The plaintiff’s exceptions were well taken. 

Sixth Assignment of Error. 

Mr. Winter’s statement as to what his own counsel 
told him has not properly admitted (R. 22-3) because it 
was purely heresay, in so far as it related to any supposed 
statements made by Mr. White to Mr. Leckie and any 
advice given by Mr. Leckie to Mr. Winter was not ad¬ 
missible under the issue in this cause. It does not appear 
that the Mr. White knew of that advice nor did anything 
because of it. The plaintiff was not related to it. 

Seventh, Eighth and Ninth Assignments of Error. 

This case went to the jury upon the defense of duress 
only. The threat to file a bill in a civil suit, to invoke 
the aid of the civil courts to remedy a wrong, real or 
fancied, is not and cannot be duress. The authorities 
relied upon have already been cited in this brief. 

Tenth Assignment of Error. 

Any statements Mr. Winter’s wife made to him in 
November, 1913, could have no possible bearing upon the 
question of duress in the execution of the contract, and 
hence should not have been admitted in evidence. 




Eleventh, Twelfth and Thirteenth Assignments of Error. 

As the testimony fails to show any duress, it was 
wholly immaterial to the issue that Mr. Winter believed 
the filing of such a bill as proposed would make a horrible 
scandal in his family. It is incredible that the filing of 
the proposed bill could have seriously affected Mr. Win¬ 
ter s mental state. He had already furnished the spec¬ 
tacle of filing a bill against his wife, naming his sixteen- 
year-old son as a co-respondent, and attempted to obtain 
a decree upon his own testimony and that of the house¬ 
keeper whom he afterwards married. When the court 
deemed the evidence insufficient, he did not hesitate to 
put that son upon the stand to furnish the additional 
proof required. These facts were known to him, his 
counsel and to counsel for Mrs. Winter. The record of 
that case has been put in this case by Mr. Winter. Can 
any reasonable mind reach the conclusion that a scandal 
of that kind would hold the mind of Mr. Winter so that 
he would be incapable of performing a legal act? If 
so, what must have been his bondage of mind when he 
instituted and prosecuted Equity Cause 24919? Is not 
the conclusion irresistible that such scandal had no 
terrors for him? 

Fourteenth Assignment of Error. 

L pon the question of the effect of filing of this proposed 
bill, it was material to show that the Ida B. Creel, house¬ 
keeper and witness, in Equity 24919, is the same person 
he married subsequent to the decree in that case, because 
that fact would tend to show how !Mr. W inter regarded 
domestic scandals and would tend to show his motive 
in filing his bill for di\ orce against his wife and sixteen- 
year-old boy. 
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Sixteenth Assignment of Error. 

An examination of the record in Equity 24919 put in 
evidence by Mr. Winter, shows that William Henry 
White was not only an officer of the Court as an attorney, 
but was the guardian ad litem for Courtney P. Winter, in 
that suit, as well as the attorney defending the case. As 
trustee, he is plaintiff here. As attorney, he signed the 
proposed bill. What possible motive could he have in 
doing that, unless he had become convinced that a grievous 
wrong had been done to Erminie L- Winter. If she was 
insane at the time of the divorce suit, and he afterward 
learned that fact, and that Mr. Winter had knowledge 
of such insanity at the time, it was material to show this 
information and the sources from whence it came. Sup¬ 
pose it had developed that Mr. Winter had placed Mrs. 
Winter in institutions for treatment of mental disease 
and had her under the care of a number of physi¬ 
cians, who were alienists, treating her for such disease, 
and that this information had been derived from such 
sources shortly prior to the preparation of the proposed 
bill, and that like information had also been derived, 
directly or indirectly through Mr. Winter, to whom it 
could be traced, would that not have been material in 
this cause? If insane, Erminie L. Winter’s right to sup¬ 
port and her dower interests could not be taken away by 
the divorce. In this connection, it is to be recalled that 
Mr. Winter knew of this condition, recognized it and had 
Mrs. Tanner, the mother, and Mrs. Pollock, the Asso¬ 
ciated Charities’ friend, sign the sealed argument of 
January 11, 1909. 


Eighteenth Assignment of Error. 

The plaintiff put in part of his case and then certain 
facts were admitted by the defendant. When counsel 
for the plaintiff arose to open the arguments to the jury, 
the Court, over the objection of the plaintiff, ruled that the 
defendant should open and close the arguments. This 
was irregular and from the whole situation of the case as 
it was developed before the jury, it was prejudicial to the 
plaintiff’s rights. It likewise gave counsel for defendant 
an opportunity, which was accepted, to unwarrantably 
criticize persons no longer able to challenge such criti¬ 
cism. This view is borne out by the charge to the jury 
(R. 50). 

CONCLUSION. 

It is respectfully submitted that for the reasons above 
set forth, the judgment was erroneous and should be 
reversed. 

Respectfully submitted. 

Andrew Wilson, 

William L. Symons, 

Attorneys for Appellayit. 
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No. 2996. 


William Henry White, Surviving Trustee, 

Appellant, 

vs. 

Mahlon A. Winter. 


BRIEF FOR APPELLEE. 

Statement of the Case. 

The sole question in this case as it was submitted to 
the jury in the court below was whether or not the 
defendant (appellee) was acting under duress when he 
signed the contract to pay money, upon which he was 
sued. Under instructions by the trial justice as to 
what constitutes unlawful duress, to the correctness 
of which no exception was taken, the jury found in the 
affirmative and returned a verdict for the defendant. 

See charge of trial justice, Record, pp. 48 to 51, in 
which the question at issue is put fairly, squarely and 
correctly to the jury and no exception taken. 
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The statement of facts contained in appellant’s brief 
is, in the opinion of counsel for appellee, so inaccurate 
that appellee submits the following statement of facts 
and calls attention to the more important inaccuracies 
of appellant’s brief. 

Stated chronologically the material facts which went 
to the jury are as follows: 

The appellee A\ inter, defendant below, was first mar¬ 
ried in 1885, and of this marriage a son, Courtney P. 
Winter, was born in January, 1888. His first wife 
having died he married Erminie L. Tanner in 1891. 
No children were born of this marriage. In September, 
1904, when his son (being the step-son of the second 
vile Erminie L. \\ inter) was nearly seventeen years 
old, the appellee filed a bill against the second wife, 
Erminie L. Winter, charging adultery with his son and 
her step-son, Courtney P. Winter, and with numerous 
other men unknown, Courtney P. Winter being the only 
named correspondent. (See bill, Rec., p. 26.) His 
attorneys were Leckie, Fulton and Cox. 

illiam Henry A\ bite, a member of the bar (nominal 
plaintiff below and appellant here), was attorney for 
the defendant wife and was appointed guardian ad 
litem for the infant corespondent. He filed no answer 
for the defendant, and only a submission of the co¬ 
respondent’s interests to the court; but appeared for 
the defendant at the taking of the testimony and cross- 
examined plaintiff s witnesses. No witnesses were 
called and no testimony was adduced on behalf of the 
defendant or corespondent. (See proceedings in the 
divorce case, Rec., p. 26 to p. 43.) 

A decree granting a divorce to appellee was passed 
January 14, 1905. (Rec., p. 43.) No alimony was 
allowed. 
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May 29, 1905, appellee married, as his third wife, 
Ida B. Creel, and of this marriage a son was born in 
November, 1906. (Rec., p. 13, p. 26.) 

In the summer of 1908, nearly four years after the 
divorce, appellee first learned, through his attorney, 
Mr. Leckie, “that an attempt would probably be made 
to obtain from him the contract now in litigation.” 
(Rec., p. 13 and Leckie’s testimony, Rec., p. 22.) At 
that time William Henry White, who had been attorney 
for the defendant wife in the divorce case, called Leckie 
on the telephone and told Leckie that “Mr. Barksdale 
or Mr. Wilson had called his (White’s) attention to 
the fact that they would attack the divorce decree” 
(Rec., p. 22). Subsequently Leckie (who did not repre¬ 
sent appellee in the new proceedings) reported to ap¬ 
pellee that White said that he, White, would join the 
other attorneys (Wilson and Barksdale) as counsel in 
the case; and that a bill in equity such as White 
threatened could be filed regardless of the truth or 
falsity of its allegations (Rec., p. 23). 

Appellee was disturbed when he heard of the threats; 
he was informed that the bill was for the purpose of 
annulling the divorce decree, that is “charged perjury 
and many other horrible charges”; that it “contained 
charges of perjury, fraud, collusion, and other charges, 
and that he fullv realized that if such a bill was filed 
it would make his family the center of a horrible scan- 
dal; that it would hold his son” (appellee then had 
two sons, Courtney P., who had been the corespondent, 
and a young son born in November, 1906, of the third 
marriage), “that it would hold his son up to the ridicule 
and contempt of society as well as himself, that the 
final information which Mr. Leckie brought him was 
that the bill was ready for filing” (Rec., p. 23). 




Appellee thereupon consulted his friend and business 
associate Mr. George \\. Paris, who had been formerly 
a practicing lawyer, and the latter had interviews with 
A\ ilson, Barksdale and White, and informed appellee 
that they had informed him the bill was prepared and 
ready to be filed (Rec., p. 23). 

Appellee then received from Wilson and Barksdale 
a letter dated December 22, 1908 (Rec., p. 24), stating 
they had prepared and proposed to file a bill seeking 
to set aside the divorce decree, and suggesting that he 
or his counsel call to see them. 

Paris went again to see W T ilson, Barksdale and 
White, and reported back to appellee that for the first 
time they had commenced to talk about a money con¬ 
sideration, and wanted $300 a month. 

Appellee and Paris made a trip to Lynchburg, Va., 
and consulted Mr. Harper, a lawyer there, and Harper 
and Faris made an investigation. Appellee and Faris 
returned to Washington the next night, and the follow¬ 
ing day Faris told appellee “he had beaten down the 
price from $300 to $100.” (Rec., p. 24.) 

“The final report made by Mr. Paris was that if the 
contract teas not siyned instantly the hill ivould he 
fd( d immediately ,* that after that he signed the agree¬ 
ment” (Rec., p. 24). He was also told that if any one 
of the payments (payable monthly) “was not paid on 
the first of each and every month the bill would be 
immediately filed” (Rec., p. 25). Appellee believed, 
"when the contents of the bill were brought to his atten¬ 
tion, that it would be filed (Rec., p. 25); had been told 
it could be filed even though its allegations were not 
true; and he signed the agreement “because it was 
very clear in his mind if this bill was filed even though 
the charges were not true, it would have a very disas¬ 
trous effect upon him” (Rec., p. 26). 
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The threatened hill was exhibited to Mr. Faris by 
Barksdale during the latter part of the negotiations, 
and he communicated the contents to appellee and to 
Leckie (testimony of Faris, p. 17). 

Barksdale also showed the threatened bill to Harper, 
appellee’s Lynchburg attorney, and told him it was to 
be filed unless they could agree on terms of settlement 
(testimony of Harper, Rec., p. 20). 

The allegations of this bill which Wilson, Barksdale 
and White threatened to file unless appellee signed 
the contract to pay money, (which allegations and 
threats were communicated to appellee and coerced him 
into paying a fee of $500 to Wilson, Barksdale and 
White and to sign the agreement in suit), are both 
astounding and shocking. (Rec., pp. 43-46.) This bill, 
never filed, was produced by plaintiff only under an 
order of court (Rec., p. 5), and was admitted over 
plaintiff’s objection (Rec., p. 20). 

The bill is entitled “Erminie L. Winter, by her next 
friend Mary E. Tanner, vs. Mahlon A. Winter, Ida B. 
Creel, also known as Ida B. Creel Winter, and Court¬ 
ney P. Winter.” 

It is signed and sworn to by Mary E. Tanner on 
December 28, 1908 (though the jurat has no venue) 
and is also signed by Wm. Henry White and Wilson & 
Barksdale as attorneys for plaintiff. 

It sets up the proceedings in the divorce suit, says 
that the defendants therein were duly served with 
process, that a guardian ad litem chosen by Courtney 
P. Winter was appointed for him (this was appellant 
White, appointed September 30, 1904 (Rec., p. 29), 
that by direction of appellee she called up an attorney 
(appellant White) who came to see her at her home in 
her husband’s (appellee’s) residence, and that through 




fear of appellee she told White she did not want to 
make any defense. That Ida B. Creel was living in 
appellee’s home as housekeeper. That the testimony 
of appellee, of Ida B. Creel and of Courtney P. Winter 
given in the divorce case was false and known by them 
to he false. 1 hat after the decree of divorce appellee 
and Ida B. Creel “went through the form of a marriage 
ceremony and since said date they have cohabited and 
held themselves out as husband and wife in the City of 
Washington”. That the suit was filed in pursuance of 
an agreement between appellee and Ida B. Creel to 
marry. That Erminie L. Winter was insane and had 
been since 1896, which was well known to all three de¬ 
fendants who iraudulentlv imposed on the court and 
also on the said attorney (White). That said attorney 
never saw her except for twenty minutes “and has 
never seen her since, and at that time he said nothing 
and heard nothing to cause him to suspect or suspicion 
that she was mentally unbalanced. ” That the three de¬ 
fendants conspired to secure the divorce by concealing 
the facts and by giving false testimony as to her adul¬ 
tery. That the said attorney White did not know T this 
fact, and she was not in sufficient mental condition to 
acquaint him with it. t inally, that appellee and Ida 
B. Creel, appellee’s present wife, had committed adul¬ 
tery and that this adulterous relationship led to the 
conspiracy to obtain the divorce decree. 

The prayers of this bill were that the divorce decree 
be declared void and set aside, and for general relief. 

In a few words, this threatened bill charged the ap¬ 
pellee, his present wife, and the son of his first wife, 
with the gravest and grossest crimes, and sought to 
make a bastard of his little son born to him by his 
piesent wife, and to make of the latter a concubine. 
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Under fear of the threat “that if the contract was 
not signed instantly the bill would be filed immedi¬ 
ately” (Rec., p. 24); believing that it would be filed 
(Rec., bot. p. 25); realizing “that if such a bill was 
filed it would make his family the center of a horrible 
scandal; that it would hold his son up to the ridicule 
and contempt of society as well as himself” (Rec., p. 
23); and because “it was very clear in his mind if this 
bill was filed even though the charges were not true, 
it would have a very disastrous effect upon him” (Rec., 
p. 26)—under the influence of these threats, beliefs and 
fears, the appellee paid to Wilson, Barksdale and 
White a fee of $500, $35 as costs (Rec., p. 47) and 
signed the contract in suit which appears at page 11 
of the record. 

This agreement, dated January 11, 1909, is made be¬ 
tween Mahlon A. Winter, the appellee, and Barksdale 
and White, attorneys for Erminie L. Winter. It recites 
the divorce decree “concerning which a difference has 
arisen and exists between” the parties, and that an 
amicable agreement and compromise have been 
reached. It provides that appellee shall pay for the 
support of Erminie L. Winter to White and Barksdale 
or the survivor $60 on the first of every month until 
the death or re-marriage of Erminie L. Winter, and 
that so long as such sums are promptly paid “no action 
shall be taken in the premises looking either to dis¬ 
turbing the divorce decree or seeking additional sums 
of money.” 

Faris, in the negotiations, was doing everything he 
could “to help his friend Winter” (Rec., p. 16). 

Harper, the Lynchburg attorney, being interrogated 
on cross-examination by appellant said he approved the 
agreement (Rec., p. 21). Being asked on re-direct ex¬ 
amination why he approved it he said (Rec., p. 21): 




The reason I approved the contract was because I 
was satisfied, as counsel, having investigated the con¬ 
ditions surrounding the case and taken part in the ne¬ 
gotiations that unless that contract were signed Mr 
Winter would be faced with litigation that would in- 
xolve his domestic happiness to a very serious extent, 
and that he was a man financially able to pay the price' 
of the peace which he bought by his contract.” 

I pon objection the court struck out the latter part 
of the witness’ statement as to the “price of peace” 
and the witness then explained that: 

“We thought it was wise that he should agree to pay 
the amount involved in the contract rather than face 
the litigation threatened” (Rec., p. 22). 

The appellee continued to pay the $60 per month 
from January 1909 until December 1, 1913. He then 
stopped payments because after his return from 
Europe in the latter part of November, 1913, he was 
informed by Ins wife that during his absence the 
divorced woman had “called at his house and had there 
disclosed the fact that this contract was in existence, 
that moneys were being paid under it, and disclosed the’ 
tact of how the contract had been obtained” (Rec., p. 
2;>). He then sought the advice of counsel who fur¬ 
nished him a written opinion on the strength of which 
he ceased any further payments (Rec., p. 25). 

During the entire period during which he made the 
payments he believed the threatened bill would be filed 
if he did not pay (Rec., pp. 25-26). 

INACCURACIES IN APPELLANT’S BRIEF CON¬ 
CERNING THE FACTS AND THE RECORD. 

Many inaccuracies concerning the record facts ap¬ 
pear in appellant’s brief, to some of which counsel for 
appellee feel it necessary to call particular attention. 
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In order to justify the contract as being for the sup¬ 
port of an insane wife, insane at the time of the divorce, 
the appellant has sought to make it appear that there 
is some evidence tending to show that Erminie L. 
Winter was and is insane, and that appellee and his 
attorneys investigated conditions at Lynchburg, the 
home of this woman, and actually saw and interviewed 
her and satisfied themselves of her insanity. 

In appellant’s brief the following statements appear: 

Page 10: “He (appellee) made his investigations 
assisted by able counsel, found the facts to be true as 
disclosed by Mr. Barksdale and to avoid the filing of a 
bill to set aside a decree, which it is alleged was wrong¬ 
fully procured, he entered into the agreement under 
seal.” 

Page 11: “Mr. Harper, a lawyer for Mr. Winter, 
was active in the investigation at Lynchburg and as¬ 
certained and reported to Mr. Winter and the witness 
(Faris) the substantial situation and condition at 
Lynchburg that Mr. Barksdale had disclosed to the 
witness here.” 

Page 13: “Can it be duress to say that a civil suit 
in the courts will be brought to set aside a decree pro¬ 
cured against a woman while she is insane , when such 
a suit is the only probable redress for plaintiff’s bene¬ 
ficiary shown by the facts at hand, and where the de¬ 
fendant has not denied that he did divorce his wife 
while she was insane? Neither Mr. Winter nor any 
other witness has suggested in any way that Mrs. 
Winter was not insane at the time of the decree of 
divorce. The record discloses these facts: Erminie L. 
Winter, in Lynchburg, becomes the subject of consider¬ 
ation by its associated charities, and that something 
develops as to her sanity or insanity is shown at the 
trial.” 
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Page 14: “The facts as to the insanity are consid¬ 
ered by her new attorneys and her former attorney in 
the divorce proceedings. Every means is afforded Mr. 
Winter and his attorneys to get the facts as to the in¬ 
sanity of Mrs. \\ inter, and Mr. Winter and his attor¬ 
neys found substantially the same facts as Mr. Barks¬ 
dale had disclosed to Winter’s attorneys”. 

Page 14: “ They talked with Erminie L. Winter.” 

Page 15: “Mr. Winter nowhere, even now, denies 
the insanity of Erminie L. Winter. He was acquainted 
with all the tacts. . . . Must it not be conclusively 

presumed that Ermine L. Winter was insane? . . . 

His (appellee’s) own prior misdeeds in divorcing an 
insane wife . . . . Mr. Winter’s act was one re¬ 

quired by law, namely, the reasonable support of an 
insane wife.” 

It is significant that appellant does not refer to the 
pages of the record to support the foregoing state¬ 
ments. 

The truth is that there is not a scintilla of competent 
evidence, direct, circumstantial or inferential, not a 
syllable from the lips of any witness, not a w T ord in 
any document, showing or tending to show, directly or 
indirectly, that Erminie L. W inter is or ever was in¬ 
sane or ever was believed or suspected by the appellee 
or his attorneys to be insane. 

Nor is there any evidence that the appellee or any 
of his attorneys “talked with Erminie L. Winter”. 

The alleged insanity of Erminie L. Winter is only 
mentioned or referred to twice in the record. 

First in the letter of Wilson & Barksdale to appellee 
dated December 22, 1908 (Rec., p. 24), in wdiich these 
attorneys say: “We have to inform you that we are 
advised that this decree was procured while Erminie 
L. Winter was insane”. 
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Second: In the threatened bill of complaint dated 
December 28,1908, sworn to on information and belief, 
but never filed. 

Neither document is evidence even that anybody 
ever made the statement that she was insane. 

It is significant that no mention is made of the alleged 
insanity until Wilson & Barksdale’s letter of December 
22, 1908, in the latter part of the negotiations which 
had begun in July and terminated January 11, 1909. 

Not one of the witnesses, White the appellant, Winter 
the appellee, Paris, Harper or Leckie, mentions in¬ 
sanity, or that it had ever been the subject of discussion 
at any of the interviews beginning with that between 
White and Leckie in July. 

“The facts disclosed by Mr. Barksdale” appear at 
page 16 of the record and include no mention of in¬ 
sanity; and Harper’s interview with Barksdale in 
which the latter disclosed the contents of the bill oc¬ 
curred after Harper had investigated conditions at 
Lynchburg (Rec., p. 20). 

Nor is there any support for appellant’s statement 
that appellee and his attorneys “talked with Erminie 
L. Winter.” 

The testimony of appellee and of Faris shows 
neither of them saw her. The evidence in the record is 
as follows: 

Faris testified (Rec., bot. p. 16): “Mr. Harper 
. . . reported to Winter and witness that he had 

interviewed the family of the former Mrs. Winter, 
and interviewed this lady, Mrs. Pollok. ” 

Harper testified (Rec., p. 20) that when appellee and 
Faris came to Lynchburg to consult him he “undertook 
to see Mrs. Winter’s people and herself”. And on 
page 21: “He conferred with Mrs. Tanner and her 
brother, an uncle of Mrs. Winter.” 




Significant also is the contract in suit dated January 
11, 1909, which is silent as to any alleged insanity and 
designates White and Barksdale as attorneys for Er- 
minie L. Winter. 

Appellant’s brief also contains the following state¬ 
ment at page 12: “It is apparent from the testimony 
of Mr. Faris that he did not see the proposed bill until 
after Mr. Winter had authorized him to make the 
settlement.” 

The record is as follows, testimony of appellee, 
bottom page 24: 

“That the final report made by Mr. Faris was that 
if the contract was not signed instantly the bill would 
be filed immediately; that after that'he signed the 
agreement.” 

ARGUMENT. 

As heretofore stated the principal if not the sole 
question in this case is whether or not the court below 
properly submitted to the jury the question of duress 
upon which the jury found for the appellee. The other 
questions included in appellant’s very voluminous as¬ 
signment of error relate to the admission or exclusion 
of testimony and to questions of procedure. 

Concerning the main question of duress it seems 
difficult to imagine what as a matter of law would 
constitute duress per^minas if the threats, beliefs and 
tears under the influence of which the appellee signed 
the contract do not. The trial court decided this ques¬ 
tion of law in favor of the appellee, and a reading of 
the chaige to the jury (Rec., pp. 48-51) clearly shows 
that the learned trial justice, after explaining the mean- 
ing of duress in law as defined by this court and by 
the Supreme Court of the United States, was extremely 
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careful, even to the point of caution, to explain to the 
jury what they must find before they could return a 
verdict for the defendant. The charge, if not indeed 
more favorable to the plaintiff than to the defendant, 
was eminently fair to the plaintiff, in whose behalf, as 
above pointed out, no exception was taken. 

Some of the questions concerning the admission or 
exclusion of testimony as being hearsay or as being 
immaterial might have some merit under issues dif¬ 
ferent from those in this case; but the very gist of this 
case was the mental condition of the appellee as in¬ 
duced by the communications made to him. 

The several assignments of error will be treated in 
the same order as in appellant’s brief. 

DURESS. 

Fifteenth, Seventeenth and Nineteenth Assign¬ 
ments of Error. 

Appellant moved the court to instruct the jury to 
return a verdict for the plaintiff at the close of the 
defendant’s testimony (Rec., p. 47), again at the close 
of the plaintiff’s rebuttal and of all the evidence (Rec., 
p. 47) and after verdict by motion for a judgment non 
obstante veredicto (Rec., p. 6). 

The question involved in this case was whether or 

not appellee was liable on the contract in controversy. 

By his admitting the contract and setting up duress the 

latter became the onlv issue. 

* 

Duress is a good defense to a contract. United States 
v. Huckabee , 16 Wall. 414. Therefore if it be true that 
appellee signed this contract under duress he must 
have judgment. 

What constitutes duress is a matter of law; but 




whether or not it enters into a particular transaction is 
a question of fact for the jury. Atwood v. Jarrett, 81 
Conn. 532, 71 Atl. 569. Therefore it should be left to 
the jury in any particular case to decide whether or 
not the facts of that case constitute duress, under 
proper instructions from the Court as to what consti¬ 
tutes duress. In this case it was left to the jury under 
instructions from the judge who explained what is 
meant by duress in the words of this court in O'Toole 
v. Lamson, 41 App. 1). C., 276, 285: 

“Duress may be defined as a condition of mind 
resulting from such improper pressure that the 
will is overcome and an involuntary act or con¬ 
tract induced—a condition of mind produced by 
an unlawful intimidation and which results in the 
doing of an act which is not required by law . 99 

The court also used the words of the Supreme Court 
of the United States (Rec., p. 48) in United States v. 
Huckabee, 16 Wall. 414: 

“Unlawful duress is a good defense to a con¬ 
tract if it includes such degree of constraint or 
danger either actually inflicted or threatened and 
impending, as is sufficient in severity or apprehen¬ 
sion to overcome the mind and will of a person of 
ordinary firmness. ,, 

The extreme care of the trial justice in submitting 
this question to the jury is apparent from a reading of 
the charge. The jury found as a matter of fact that 
the acts in this case constituted duress under the law 
of this jurisdiction. 

It has been held that a father may avoid a mortgage 
which he has been induced to sign by fear of the prose- 




cution and imprisonment of his son. Harris v. Car - 
modify 131 Mass. 51. In this case the Court said: 

“No more powerful and constraining force can 
be brought to bear upon a man to overcome his will 
and extort from him an obligation than threats of 
great injury to his child.” 

That case is similar to the case at bar in which ap¬ 
pellant has threatened to file a suit setting aside a 
decree of divorce, thus making appellee and his wife 
and oldest son guilty of the gravest crimes; and his 
son by the present marriage, illegitimate. Could more 
injury be caused to both his children? Could anything 
tend more to overcome his will and take away that es¬ 
sential requisite to a valid contract—the free consent 
necessary to a meeting of the minds ? Not only would it 
cause great injury to his children but also to his wife, 
by charging that she was living in bigamous and adul¬ 
terous relations with him. Would not such charges, 
even though untrue, so intimidate and affect a man of 
ordinary firmness as to cause that condition of mind 
which makes a contract entered into by him voidable? 
In Rose v. Owen , 42 Ind. App. 137, a contract was 
entered into because of threats that otherwise pro¬ 
ceedings would be instituted and the Appellate Court 
of Indiana held the contract not enforceable because of 
duress, saying: 

4 4 The injury feared would result if the receiver¬ 
ship action was instituted regardless of the merits 
of the case. ’ ’ 

Likewise, in this case, the charges of perjury, fraud, 
collusion, adultery, bigamy and illegitimacy would be 
made public and thus injure appellee and his family, 
even though the case were without merit. 




In Haynes v. Rudd, 30 Hun. 239, 83 N. Y. 253, the 
court said: 

“But we think that when threats of a lawful 
prosecution are purposely resorted to for the pur¬ 
pose of overcoming the will of the party threat¬ 
ened, by intimidating or terrifying him, they 
amount to such duress or pressure as will avoid a 
contract thereby obtained . 99 

In the case of Morse v. Woodworth, 155 Mass. 233, 
where the plaintiff was allowed to recover back notes 

(y li i m as a consequence of threats of 
prosecution and imprisonment for a crime that the de¬ 
fendant believed him guilty of, the court said: 

“A contract obtained by duress of unlawful im¬ 
prisonment is voidable. And if the imprisonment 
is under legal process in regular form, it is never¬ 
theless unlawful as against one who procured it 
improperly for the purpose of obtaining the execu¬ 
tion of the contract; and a contract obtained by 
means of it is voidable for duress. So it has been 
said, that imprisonment under a legal process is¬ 
sued for just cause, is duress, that will avoid a 
contract, if such imprisonment is unlawfully used 
to obtain the contract. Richardson v. Duncan, 3 
N. H. 508; Foshay v. Ferguson, 5 Hill, 154; United 
States v. lluckabee, 16 Wall. 414, 431; Miller v. 
Miller , 68 Pa. St. 486; Wallbridqe v. Arnold, 21 
Conn. 424; Wood v. Graves, 144 Mass. 365 and 
cases cited. 99 

In L nited States v. Huckabee, supra , the Court said: 

. . . there must be some actual or threat¬ 
ened exercise of power possessed, or believed to 
be possessed, by the party exacting or receiving 
the payment over the person or property of an- 


17 


other, from which the latter has no other means 
of immediate relief than by making the payment. ’ ’ 

The duress under which appellee signed the contract 
in controversy fulfils this requirement, as he was in¬ 
formed by Mr. Faris (Rec., p. 24) that if the contract 
was not signed instantly, the bill would be filed imme¬ 
diately, and after that he signed it. He had no other 
means of avoiding scandal and a disastrous situation 
than by signing this contract. 

Appellant contends that there was no evidence to go 
to the jury. He argues (Appellant’s Brief, p. 25): 

‘ ‘ The most we have in this case is that he was 
disturbed, very much disturbed, but there is no 
definition of the word disturbed or what was 
meant by the expression further than that he did 
not want the suit filed.” 

On the contrary the record facts are as follows ac¬ 
cording to the appellee’s undisputed testimony: 

Leckie reported to appellee that White said that he, 
White, would join the other attorneys (Wilson and 
Barksdale) as counsel in the case; that a bill in equity 
such as White threatened could be filed regardless of 
the truth or falsity of its allegations (Rec., p. 23). 

Appellee was disturbed when he heard of the threats; 
he was informed that the bill was for the purpose of 
annulling the divorce decree, that it “charged perjury 
and many other horrible charges”; that it “contained 
charges of perjury, fraud, collusion, and other charges, 
and that he fully realized that if such a bill was filed it 
would make his family the center of a horrible scandal; 
that it would hold his son up to the ridicule and con¬ 
tempt of society as well as himself, that the final in¬ 
formation which Mr. Leckie brought him was that the 
bill was ready for filing” (Rec., p. 23). 




“The final report made by Mr. Faris was that if the 
contract was not signed instantly the bill would be 
pled immediately; that after that he signed the agree¬ 
ment’ ’ (Rec., p. 24). He was also told that if any one 
of the payments (payable monthly) “was not paid on 
the first of each and every month the bill would be 
immediately filed” (Rec., p. 25). Appellee believed, 
when the contents of the bill were brought to his at¬ 
tention, that it would be filed (Rec., p. 25); had been 
told it could be filed even though its allegations were 
not true; and that he signed the agreement “because it 
was very clear in his mind if this bill was filed even 
though the charges were not true, it would have a very 
disastrous effect upon him” (Rec., p. 26). 

George W. Faris testified that he had negotiated 
with Wilson and Barksdale (Rec., p. 15-20) and kept 
appellee informed of such negotiations (Rec., p. 19). 
Fred Harper testified that he saw the bill, which was 
prepared to sot aside the divorce, while he was in the 
service of appellee (Rec., p. 20) and that he approved 
of the agreement because he was satisfied that unless it 
was signed appellee would be faced with litigation that 
would involve the domestic happiness of his entire 
family to a very serious extent (Rec., p. 21). A. E. L. 
Leckie testified that he reported to appellee that ap¬ 
pellant had told him that the divorce decree would be 
attacked (Rec., p. 22). 

Examining this testimony we find that there was evi¬ 
dence of distress and fear on the part of appellee be¬ 
cause of information, proceeding from Wilson, Barks¬ 
dale and White in regard to the filing of a bill which 
would have disastrous consequences. There was evi¬ 
dence as to the source, cause and effect, and therefore 
it was competent to go to the jury for their verdict as 
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to its sufficiency and its effect under proper instructions 
as to the law which were given in the words of this 
court. 

Since there was competent evidence to go to the 
jury it was not within the province of the court to give 
judgment for appellant notwithstanding the verdict, 
and appellant’s motion for judgment was properly 
overruled. 

Nor would it have been proper to direct a verdict 
for appellant at the close of all the evidence. Where 
there is conflicting evidence as to duress it must go 
to the jury. Salvador v. Fealey, 105 la. 478, 75 N. W. 
476. A motion by a plaintiff, at the close of all the 
evidence, to direct a verdict in his favor is in the nature 
of a demurrer to the defendant’s evidence, and, upon 
its hearing, the evidence on behalf of the defendant, 
with all fair and reasonable inferences to be deduced 
from it, must be taken as true. Ubhoff v. Branden¬ 
burg, 26 App. D. C. 3. Therefore the evidence in this 
case was properly sent to the jury to see what weight 
should be attached to it. 

Where there is evidence of duress it should go to 
the jury, and, if the jury find from the evidence that 
there was duress, then the court should give judgment 
on that verdict and not contrary to it. There cannot 
be a judgment non obstante veredicto where the verdict 
is merely contrary to the weight of the evidence or 
where there is evidence to sustain the verdict, although 
it be uncertain and unconvincing, or where the evidence 
is conflicting and therefore properly to be weighed by 
the jury. 23 Cyc. 779, and cases there cited. 

FIRST ASSIGNMENT OF ERROR. 

The issue in the case is the liability of the appellee 
on the agreement (Rec., p. 11). He admitted that he 




entered into the agreement and set up duress in the 
procuring of it as a defense to his liability, thus nar¬ 
rowing the issue to duress. The bill that appellant 
threatened to file was for the annulment of the decree 
granted in Winter v. Winter, Equity 24,919 (Rec., p. 
43). If this bill had been filed and the case had come 
up for hearing, the issues tried in that case would have 
been tried again. As duress depends upon the state 
of mind of the person against whom it operates, it is 
necessary to show that the threats were such as would 
affect a man of ordinary firmness. Therefore it was 
necessary in this case to show what were the issues, 
and what the final decree in the divorce case; and also 
what would be brought out at a new trial, if the bill 
were filed, and the result if the plaintiff were success¬ 
ful under the threatened bill. The proceedings in the 
former trial were therefore admissible, especially as 
showing what that case was in connection with the 
agreement sued on and the threatened bill. It was be¬ 
cause of that case that the controversy ever arose, and 
because of the threat to bring the facts in that case 
again before the public, in connection with other and 
more disgraceful charges, that he was induced to sign 
the contract against his will. The probative value of 
this record is clear. 

It was essential to a full understanding by the jury 
of the facts and circumstances of the case before them 
that this record ot the divorce case, the best evidence, 
be submitted to them. 

The introduction of the record of the court in that 
case best conforms to the principle of completeness. 
A complete record may be dispensed with where the 
person introducing it so desires, but it should not be 
barred. Wigmore says, Sec. 2110: 
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“A judicial record, . . . is of all records 
the one which most requires the application of the 
principle of completeness.” 

SECOND ASSIGNMENT OF ERROR. 

No objection such as appellant now attempts to urge 
was made at the trial, as expressly appears at page 13 
of the record. 

The transcript of the notes of the testimony of the 
witness, George W. Faris, taken in Municipal Court 
was admissible in evidence at this trial under Section 
1065 of the Code, which provides: 

“If a party, after having testified at a time 
when he was competent to do so, shall die or be¬ 
come insane or otherwise incapable of testifying, 
his testimony may be given in evidence in any trial 
or hearing in relation to the same subject-matter 
between the same parties or their legal represen¬ 
tatives as the case may be; and in such a case the 
opposite party may testify thereto/’ 

This provision allows the testimony to be introduced 
as a whole, as it does not provide for the exclusion of 
any. The natural construction of “the testimony” as 
used in this section is, “all the testimony”, for other¬ 
wise it would be too vague and uncertain. 

The statements which were rejected by the Municipal 
Court were made by Mr. Faris under oath and there¬ 
fore there is the same guarantee of truth that there 
would be if he were on the witness stand before the 
Supreme Court. In the case of Mattox v. United States , 
156 U. S. 237, the Court, in its opinion, said that there 
is more guarantee of truth in the testimony of a witness 
taken at a former trial than in dying declarations be¬ 
cause under oath, and they should be as liberally re- 
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ceived in evidence at a subsequent trial. Mr. Faris 
was subject to cross-examination. As the Court said, 
in its ruling upon this subject (Rec., p. 17), appellee 
had the right to contradict the statements made by the 
witness, if they were incorrect. Mr. Jones in his work 
on Evidence, Section 340, second edition, says: 

Although it is one of the controlling reasons 
for the admission of testimony of this character 
that in the former proceeding there has been the 
right of cross-examination, yet it is not to be in¬ 
ferred that the actual cross-examination of the wit¬ 
ness in the former trial is a pre-requisite. This 
was well illustrated in a New York case (Bradley 
v. Merrick, 91 N. \. 293) where, after joining issue, 
the defendant through neglect made default. It 
was held by the court of appeals that on a second 
trial the testimony of a deceased witness should 
have been received as the defendant had, by his 
failure to appear and cross-examine when it was 
in his power, waived that privilege. ” 

Appellant claims that as Section 1064 refers to par¬ 
ties to an action, so must section 1065. Section 1064 ex¬ 
pressly says “parties to a transaction,’’ and if it had 
been the intention of the legislators to limit the word 
party as in Section 1064, it seems only reasonable to 
conclude that they would have expressed that intention 
there also. In Mattox v. United States, supra, such 
testimony was allowed, over the objection of counsel, 
without any reference to a statute. See Boivie v. Hume, 
13 App. D. C., 286. 

THIRD ASSIGNMENT OF ERROR. 

Just as in regard to the second assignment of error 
so concerning the third assignment of error, appellant 
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now attempts to argue an objection which was not made 
in the court below to the admissibility in evidence of 
the paper known as “Defendant’s Exhibit A,” namely, 
the threatened bill charging conspiracy, perjury, collu¬ 
sion, fraud, adultery, etc., and seeking to set aside the 
divorce decree (Rec., pp. 43-46); that is to say, the 
draft of bill signed and sworn to by Mary E. Tanner, 
December 28,1908, signed by White, Wilson and Barks¬ 
dale as attorneys, mentioned by White to Leckie, and 
exhibited by Barksdale to Faris and Harper. 

The record shows, at page 20, that when this paper 
was identified by the witness, Fred Harper, and of¬ 
fered in evidence “the plaintiff objected to the intro¬ 
duction in evidence of said paper writing upon the 
ground that the same is not material, and that said 
paper writing is irrelevant, 1 not that I have any ob¬ 
jection other than that.’ ” 

The argument of appellant that it was error to admit 
this paper in evidence is to the effect that this draft 
of bill was never seen by the appellee and that it is 
evident from the testimony of witness, Faris that he 
did not see it until after he had been authorized by 
Winter (appellee) to make a settlement. Appellant 
cites the record at page 17 to the effect that appellee 
told Faris upon their return from Lynchburg to go 
ahead and make the best adjustment he could, and 
that Faris at once saw Mr. Barksdale. 

It is to be remembered that the appellant White told 
Leckie at the very beginning of the negotiations in 
the summer of 1908 that he and Wilson and Barksdale 
intended to file a bill to attack the divorce decree (Rec., 
pp. 22 and 23). Barksdale also told Faris that if the 
contract was not instantly signed the bill would be 
filed immediately (Rec., p. 24), and also showed the bill 
to Harper, appellee ’s attorney, which Harper identified 
as the paper offered in evidence (Rec., p. 20). 
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It is perfectly clear from the record that Leckie was 
told of the proposed bill, that it was shown to Faris 
and Harper, and that all three of these persons com¬ 
municated its nature and contents and the threatened 
filing to the appellee before he signed the agreement 

in suit and during the negotiations leading up to its 
signing. 

This draft of bill and its contents, together with the 
fact of the communication of its contents to the appellee 
and the threat that it would be filed, is as material as 
any evidence in the case, as it bears directly upon the 
knowledge and the state of mind of the appellee at the 
time he signed the agreement. This threatened bill 
having been mentioned to Leckie and exhibited to Faris 
and Harper, who were conducting the negotiations for 
the appellee, and the contents having been communi¬ 
cated by them to appellee, the bill itself became the 
best evidence of its contents and was properly ad- 
mitted. 

FOURTH AND FIFTH ASSIGNMENTS 

OF ERROR. 

The fourth and fifth assignments of error relate to 
the admission in evidence of the reason why the witness 
Fled Haiper, attorney lor the appellee, approved on 

behalf of his client, the appellee, the contract in suit 
dated January 11, 1909. 

Upon his direct examination, this witness, produced 
by the defendant (appellee), was asked nothing about 
his opinion, his approval of the contract, or the reasons 
for his actions, but upon cross-examination was asked 
by counsel for the appellant whether or not the con¬ 
tract had the approval of all counsel in the case and 
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whether or not it had his, witness \ approval; to both 
of which questions he answered in the affirmative. 

Had the matter been permitted to rest at that point, 
appellant would have had an unanswerable argument 
to the jury to the effect that appellee signed the con¬ 
tract because his counsel approved and advised it and 
that his counsel would not have so advised except upon 
the theory that under the facts as they appeared to him, 
it was the appellee’s legal duty to sign the contract. 

It was therefore not only competent but necessary 
to the proper presentation of all the facts and circum¬ 
stances to the jury for the appellee, after the matter 
had been opened upon cross-examination, by re-direct 
examination to bring out the real reason why the wit¬ 
ness Harper approved the contract ; and his answers 
clearly show that Harper approved and advised the 
appellee to sign the contract because he was satisfied 
that ‘ ‘ unless that contract were signed Mr. Winter 
would be faced with litigation that would involve his 
domestic happiness to a very serious extent” (Rec., p. 
21); and, with reference to appellee’s financial ability 
“we thought it was wise that he should agree to pay the 
amount involved in the contract rather than face the 
litigation threatened.” (Rec., p. 22.) 

SIXTH ASSIGNMENT OF ERROR. 

i 

The sixth assignment of error is “in admitting in 
evidence the statement of the defendant as to the pur¬ 
port of his conversation with A. E. L. Leckie”. 

The only foundation in the record for such an assign¬ 
ment of error occurs at page 22 when, after the appellee 
had already testified without objection to most of the 




facts that had been communicated to him by Mr. Leckie, 
the appellant objected to further testimony in the same 
line as follows: 

“Thereupon plaintiff objected to the question be¬ 
cause the witness had already testified presumably to 
all Mr. Leckie told him as to the one conversation con¬ 
cerning which Mr. Leckie had testified and could not 
go beyond that scope”. The record at the same point 
shows that the objection and exception did not cover 
what the witness actually testified because his testi¬ 
mony was as to a second conversation with Mr. Leckie 
occurring after the first one concerning which he had 
already testified. 

In his brief at page 31, the appellant attempts to 
argue that this testimony was not properly admitted 
because it was purely hearsay. No such objection was 
made at the trial. Even if it had been made, it would 
have been unavailing, as all such communications went 
to the very gist of the case, namely, the knowledge and 
state of mind of the appellee. 

SEVENTH, EIGHTH AND NINTH ASSIGN¬ 
MENTS OF ERROR. 

These three assignments of error go to the admis¬ 
sion of testimony concerning the state of mind of the 
defendant. An examination of the record will show 
that they have no real foundation in fact. 

The seventh assignment is-as follows: “In per¬ 
mitting the defendant to testify why he was disturbed 
by the threat to file a bill to set aside the divorce there¬ 
tofore granted to defendant from Erminie L. Winter.” 

The only objection to the question, as appears at 
page 23 of the record, is that it was “argumentative.” 


The eighth assignment of error is: “In refusing to 
strike out the answer of the defendant Winter that he 
was informed that this bill was for the purpose of 
annulling the decree of divorce and was also informed 
that it charged perjury and many other horrible 
charges/ ’ 

At page 23 of the record it appears that “plaintiff 
thereupon moved to strike out the answer, because 
witness did not say the source from whence he got 
his information and unless it came from a source which 
could be traced to plaintiff, witness is not entitled to 
show any such statement/' 

As a matter of fact on the same page it appears that 
the witness Winter, appellee, testified that Mr. Leckie 
communicated to him that Mr. White had made the 
statements concerning the contents of the bill. 

The ninth assignment is: “In admitting in evi¬ 
dence the statement of the defendant as to how and why 
he made the payments in the manner he did.” 

At the bottom of page 24 and top of page 25 of the 
record it appears that when the question objected to 
was asked, the plaintiff i ‘ objected on the ground it was 
immaterial and because there was no showing that the 
plaintiff ever knew what his reason was, and if he had 
a reason that the plaintiff did not know, it could not 
possibly have been material after the contract had 
been executed.” 

The court ruled that the testimony would be admitted 
subject to a motion to strike out. No such motion was 
ever made by the plaintiff after the answer of the 
appellee. 

It is submitted that this testimony goes to the heart 
of this case and is necessarily competent and admis¬ 
sible to show the defendant's knowledge of the threats 
and his state of mind. 




It was admissible for appellee to give the reasons 
why he was disturbed, when he heard of the threats, 
to show his state ot mind, which is essential in duress. 
To constitute duress a man must be reasonably dis- 
turbed, and, in order that the jury may pass upon the 
reasonableness, evidence of why he was disturbed 
should be considered. Therefore this evidence, ob¬ 
jected to, was material in aiding the jury in determin¬ 
ing it the tacts of this case did constitute duress. 

The motion to strike out was made on the ground 
that appellee did not state the source from whence he 
got his information and so he should not be allowed to 
show any such statement (Rec., p. 23). Appellee did 
state the source immediately after this motion was 
ovenuled (Rec., p. 2d), and the appellants rights 
were not in any manner prejudiced. It is a well 
known rule ot law that if error in the admission or 
rejection of evidence is not prejudicial it will not be 
ground for reversal. In this instance we have the mere 
question of order of proof. 

Aftei establishing the fact that this contract was 
e 1 du ress it was necessary to appellee’s case 
that^ he prove that the periodical payments under it 
were made under duress, and the jury was so in¬ 
structed (Rec., p. 50). ould it be reasonable to say 
that, although appellee must prove that the duress 
continued while he made the payments, yet neverthe¬ 
less he would not be allowed to introduce evidence tend¬ 
ing to prove it? Such is not the law. A party is 
always allowed to introduce competent evidence to 
prove a necessary part of his case. 

Appellee w as asked how and why he made the pay¬ 
ments as he did (Rec., pp. 24 and 25). Could this be 
immaterial when he had to prove to the satisfaction of 


29 


the jury why he made the payments—that he made 
them because he was still under duress? He had been 
endeavoring all along to keep this matter from his 
fanuly and had made payments in a manner that would 
least tend to bring knowledge of it home to them. The 
knowledge of what their distress would be, should they 
learn ot this impending danger, was necessarily one of 
the facts which would most disturb him. He believed 
that it payments were not made promptly when due 
the bill, which was already prepared and the contents 
of which he had knowledge, would be filed, and he made 
the payments in such a manner that he would not be in 
default if they were not received promptly. Because 
of these facts, he made the payments as he did, and 
these reasons were rightly admitted in evidence. 

TENTH AND ELEVENTH ASSIGNMENTS OF 

ERROR. 

The tenth and eleventh assignments of error are 
based upon the rulings of the court adverse to the ap¬ 
pellant raised by objection to a motion to strike out the 
testimony of the appellee as to why he ceased making 
payments under the contract; his testimony, appear¬ 
ing at page 25 of the record, being that in the latter 
part of November, 1913, he was informed by his wife 
that the divorced woman, during his absence from the 
city, had called at his home and there disclosed the fact 
that the contract was in existence, that moneys had been 
paid under it and how it was obtained. 

The objection to this was on the ground that it was 
“not connected in any degree” and the motion to strike 
out was on the ground that it “is not material and 
that the matter is purely argumentative and hearsay.” 



The materiality of this evidence is apperent when 
the preceding evidence is remembered. 

The plaintiff—appellant—had proved not only the 
execution of the contract, but the payment of $60 per 
month from the date of the contract to and including 
December 1, 1913. The contention of the plaintiff was 
not only that the contract was valid in its inception, 
but if obtained by duress the plaintiff had waived that 
objection and had ratified the contract by his course 
of conduct in providing at the bank a method by which 
the payments could regularly be made every month 
upon the check of Barksdale and White and subse¬ 
quently of White and Wilson. 

The plaintiff had also proved that after the payment 
of December 1,1913, the defendant had refused to make 
further payments. 

As meeting the contention of waiver and ratification 
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on the part of the defendant, the defendant had testi¬ 
fied that he was under the constant fear that the bill 
would be filed immediately upon default in any one of 
the payments and then offered the testimony which was 
objected to in order to prove that by the conduct of the 
divorced woman in going to his home and there disclos¬ 
ing to the members of his family the existence of the 
contract and the manner in which it had been obtained, 
the situation was so altered as to remove the duress. 

It is true in one sense that this was hearsay testi¬ 
mony; but the testimony was offered not to prove the 
truth of the statements made to appellee by his present 
wife, but to prove again the knowledge and information 
which came to him and on account of which the duress 
under which he had been laboring was removed. When 
his wife and the members of his family, whose happi¬ 
ness was so vitally affected by the threatened filing of 
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the bill, were made acquainted with the facts, one of 
the things appellee naturally most feared had hap¬ 
pened, and one of the things which he most earnestly 
desired to accomplish had been frustrated by the 
divorced woman herself. This information, as appears 
at page 25 of the record, caused him to seek advice of 
counsel who furnished him with a written opinion, on 
the strength of which he ceased any further payments— 
the latter testimony having been admitted without ob¬ 
jection on the part of the appellant. 

TWELFTH AND THIRTEENTH ASSIGNMENTS 

OF ERROR. 

The twelfth and thirteenth assignments of error are 
based upon the rulings of the court permitting the de¬ 
fendant to testify what his beliefs and fears were at 
the time he signed the agreement in suit. 

Appellant argues in his brief that “it was wholly 
immaterial to the issue that Mr. Winter believed the 
filing of such a bill as proposed would make a horrible 
scandal in his family. It is incredible that the filing of 
the proposed bill could have seriously affected Mr. 
Winter’s mental state.” 

On the contrary the appellee’s belief is the most 
essential fact in the case. 

The foregoing and the remainder of the argument 
of appellant goes to the question of fact which was 
argued and submitted to the jury and found by them 
in favor of the defendant. 

FOURTEENTH ASSIGNMENT OF ERROR. 

This assignment is based upon the ruling of the trial 
court sustaining the objection of the defendant to the 



question asked him upon cross-examination as to 
whether or not the Ida B. Creel who married him on 
May 29, 1905, is the same person who was a witness for 
appellee in the divorce cause. 

Appellee had not testified on his direct examination 
concerning his marriage with Ida B. Creel, but the 
matter was first gone into upon his cross-examination 
and was utterly immaterial. 

The question at issue in the case was not whether 
or not the facts alleged in the threatened bill were 
true, but whether or not the defendant by reason of 
the fear induced by the threatened filing of the bill, 
acted under duress when he signed the agreement. 
The fear of the publication of truth, however scanda¬ 
lous and horrible, would possibly be greater than the 
fear of the publication of false statements. 

Appellant argues under this assignment of error at 
page 32 of his brief that testimony that Ida B. Creel, 
housekeeper and witness in the divorce case, is the same 
person he married subsequently, is material because 
it would tend to show his motive for the divorce suit 
against his second wife. 

The motive of the appellee in that case is as utterly 
immaterial, as is the truth or falsity of the allegations 
of the threatened bill of complaint. 

SIXTEENTH ASSIGNMENT OF ERROR. 

After the defendant’s case was completed, the appel¬ 
lant White again took the stand and * 4 offered to show 
the source of the data examined by the plaintiff 
(White) which led him to the conclusion the bill should 
be filed to set aside the decree for divorce granted to 
the defendant in equity cause No. 24,919, to which offer 
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the defendant objected and the objection was sustained 
by the court, to which ruling of the court the plaintiff 
then and there noted an exception.” (Rec., p. 47.) 

This ruling is assigned as error under the sixteenth 
assignment. 

As heretofore argued, neither the truth nor the fal¬ 
sity of the allegations contained in the threatened bill 
was material to any of the issues in the case at bar. 
Certainly the sources of the data examined by the 
plaintiff and his conclusion as to whether or not the 
threatened bill should be filed are utterly immaterial 
and could have no possible bearing upon the issue in 
the case at bar. 

The issue is not whether appellant had reason to 
file the threatened bill, but whether the contract was 
entered into by appellee under duress. There was 
duress regardless of appellant’s belief or conclusion, 
and the reasonableness of such belief or conclusion, 
that the bill should be filed. In the case of Rose v. 
Owens, supra, decided June 23, 1908, the appellate 
Court of Indiana said: 

4 ‘ Where the threats actually or may reasonably 
coerce the will of the party threatened, and the 
contract results from such coercion, there is dur¬ 
ess. Baldivin v. Hutchinson, 8 Ind. App. 454, 35 
N. E. 711; Adams v. Stringer, 78 Ind, 175; Hines 
v. Board, etc., 93 Ind. 266; Cribbs v. Sowle, 87 
Mich 340, 347, 49 N. W. 587, 24 Am. St. Rep. 166. 
The injury feared would result if the receivership 
action was instituted regardless of the merits of 
the case. Whatever defenses appellee or said com¬ 
pany might have would be unavailable to avert the 
threatened injury, since it must result before such 
defense could be interposed.” 
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Appellant argues in his brief at page 33 that if the 
divorced woman were insane at the time of the divorce, 
and if etc., etc., etc. There was no offer of proof of 
any such hypothetical facts as are set out in appel¬ 
lant’s argument, and no attempt whatever to prove by 
the appellant or by other witness or in any other man¬ 
ner that the divorced woman was ever insane. 


EIGHTEENTH ASSIGNMENT OF ERROR 

The eighteenth assignment is as to error claimed to 
have been committed by the court in permitting counsel 
for the appellee to open and close arguments to the 
jury. 

Upon this question it seems sufficient to cite the case 
ot Overby v. Gordon, 13 App. D. C., 392, 406, holding 
that the question who shall open and close is in the dis¬ 
cretion ot the court, and that this ruling cannot be 
assigned as error; this court citing Lancaster v. 
Collins, 115 U. S. 222; Ilall v. Weave, 92 U. S. 728 and 
Day v. Woodworth, 13 How. 363. 

See also the following cases: 

The party upon whom the burden of proof is thrown 
by the issue has the right to open and close. Citing 
Dunlop v. Peter , 1 Cr. C. C. 403; Beall v. Newton, 1 Cr. 
C. C. 404; Murray v. Mason, 1 H. & H. 120. 

If there be only one issue and the defendant holds 
the affirmitive of that issue, he has the right to open and 
close the argument. Davidson v. Henop, 1 Cr. C. C 
280. 

The plaintiff has no right to open and close where 
the defendant holds the affirmative of all the issues of 
fact. Kerr v. Force, 3 Cr. C. C. 8. 
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TWENTIETH ASSIGNMENT OF ERROR. 

The appellant makes no argument in support of the 
twentieth assignment of error which is “in granting 
judgment for defendant upon the verdict of the jury”, 
and appellee makes no argument thereunder for the 
reason that the questions under this assignment have 
been argued under assignments fifteen, seventeen and 
nineteen. 


APPELLANT'S AUTHORITIES. 

A careful examination of the cases cited by appellant 
shows that with few exceptions they are not in point, 
and that these exceptions are in fact authority for the 
appellee and have heretofore been cited in this brief. 

In conclusion it is respectfully submitted that the 
judgment should be affirmed. 

George X. McLanahan, 

H. Ralph Burton, 

James S. Easby-Smith, 
Attorneys for Appellee. 




